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PREFACE. 



This book it is hoped may be o£ use to students ; and is 
intended to serve as a kind of skeleton^ whereon may be subse- 
quently adjusted the various ramifications^ details, and 
distinctions, which are to. be sought for and found in the 
great text books. 

-M- 

The general principles of common law are on the whole 
simple and clear; and it is the mass of cases reported, a 
large proportion of which turn upon their own peculiar facts, 
to which facts the general principles have to be applied, that 
makes each branch of law appear so formidable to the 
beginner. When once the general principles are firmly 
planted in the head, the student will follow the cases, which 
are corollaries or exceptions to those principles, and 
appreciate the decisions of the judges therein, with facility 
and profit ; but until these general principles are clearly laid 
hold of, he is overwhelmed with what appears to him a 
chaotic and heterogeneous mass of legal learning. 

I have therefore endeavoured to sketch out a backbone for 
the student to work upon, which, though I feel it must be 
very incomplete, will, I trust, enable the reader to marshal 



PREFACE . 

his ideas. My object has been^ as far as possible, to present 
a series of legal canoBs, and to illustrate these, where the 
meaning and effect would not be absolutely patent to the 
novice, with short abstracts of reported cases ; in this way 
combining a digest with a collection of leading authorities. 

I have adopted the somewhat novel plan of printing in 
two colours, under the belief that such an arrangement might 
help the student to take a bird's-eye view of what is contained 
in these pages ; and this plan must constitute my apology 
for the somewhat fanciful name of a " Rubric of the 
Common Law." 



C. G. W. 



3, Paper Buildings, Temple. 
June, 1880. 
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CHAPTER I. 



COMMON LAW. 

§ CoM.MON Law consists of — 

L Lez scripta. The statutes of this realm. 
2. Lea' non script a. The principles and usages of private 
justice^ moral fitness, and public convenience, in relation 
to persons and property, which have time out of mind 
been acknowledged to be binding, by the tacit consent 
of the civilised community, 
(i) For instance. It is ^principle of the above character 
that no contract is binding on the party, who has 
been induced to enter into it by the fraud of the 
other party, 
(ii) That a man, who employs another to do an act, is 

legally himself the doer of that act. 
(i) It is an usage that real property descends to the eldest 

son of the deceased, 
(ii) That a man should have but one living wife at the 
same time. 
§ Usage. We may consider usage or custom under the heads of — 
(i) General customs. Those which have grown up in the 
community at large. Such as the custom which regu- 
lates the inheritance of land. The custom which 
recognises as a crime the forging of a man's hand- 
writing to the prejudice of his right. 
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(ii) Particular or local eustoms. Those^ which have grown 
up in particular districts. Such as the custom of 
gavel kindj which regulates the inheritance of lands 
in the county of Kent. The custom of the City of 
London that a married woman^ who is a trader within 
its precinctSj may sue and be sued, as though she were 
a feme sole; or the customs prevailing in different 
manors. 

§ A PARTICULAR CUSTOM, to be Valid, must be one 
which — 
] ■ Has existed for a period, during which the 
memory of man runs not to the contrary. 

2. Has been uninterrupted and uncontested, so 

far as the right to exercise it is concerned. 

3. Is reasonable. 

4. Is certain and definite. 

(iii) The custom of merchants [Lex Mercatoria) . Practices, 
which for better convenience in trading, have grown 
up in the mercantile community. Such as the ready 
mode of assigning a debt by the creation of a bill of 
exchange. Or the convenient process of transferring 
the property in a cargo by endorsing and handing 
over a bill of lading. 



EIGHT OF ACTION. 



CHAPTER II. 



A RIGHT OF ACTION. 

§ A Right of action is the right of one who has suffered damage^ 
either legal (a) or actual^ to recover by means of an 
action at law, compensation from another, who has caused 
such damage by committing either — 

(I) A breach of contract or 
(3) A legal wrong. (5) 
1. A breach of contract at once gives a cause of action. 
3. A tortious or wrongful act (injuria) is essential to the 
support of an action other than an action for breach of 
contract. (See post, Chap. XIV.) 
§ Damage {Damnum) alone, however great^ creates no liability. 
Illustrations. 1 . Injuria sine damno — 

William White and three others, constables of the borough 
of Aylesbury, refused to receive the vote of Mathias 
Ashby, an elector of Aylesbury. He brought an action 
against the constables, and it was held, that, though he 
had suffered no actual pecuniary loss, still, as his right 
to vote had been invaded, he was entitled to maintain an 
action, (c) 
3. Damnum sine injuria — 

Chasemore owned a mill on the river Wandle, and 
enjoyed a prescriptive right to the use of the water of 
the river to turn his mill. Richards dug a well on his 
own adjoining land, and intercepted the underground 



(ft) See ^os<, Chap. XIV. "Torts." 

(h) Recognized as such by the law. [See post, Chap. XIV.] 

(c) Ashby v. White, 2 Ld. Ray 953. 
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water which used to percolate through the soil into the 
Wandle. Chasemore sued Kichards for interfering 
with his right to have the water for the above-mentioned 
purpose. It was held that no action would lie^ as, 
although no doubt the plaintiff had suffered considerable 
" damnum" the defendant had not committed any 
wrongful actj {injuria) which the courts could take 
cognizance of ; for the defendant had only acted within 
his rights, and the plaintiff (seeing that the action of 
water oozing through the soil is of so uncertain a 
character) had no rights, which had been infringed, {a) 

(a) Ghasemore v. Richards, V H. L. Ca. 349. 
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CHAPTER III. 



FOEMS OF ACTION. 

§ Actions are no longer brought in any special form. Once there 
was a special form of action for each form of complaint ; 
but now^ some forms are obsolete, and some have been 
abolished by Act of Parliament. 
By 3 & 4 Will. 4, c. 27, " An Act for the limitations of 
actions relating to real property/' a goodly array of curious 
writs (see sect. 36) was wiped out. Three relating to real 
property, viz. : the " writ of right of dower," the " writ of 
right of dower unde nihil habet," and the writ of " quare 
impedit," which were excepted from the operation of sect. 
36, were abolished by sect. 26 of 23 & 24 Vict. c. 126, 
" The Common Law Procedure Act, 1860." And the writ 
of ejectment, which was also excepted by sect. 36, was 
superseded by the Judicature Act, 1873. 

§ The following classification of actions will nevertheless be 
useful — 

I Real, relating to land, 
Personal, relating to personalty. 
Mixed, relating to both. 

Personal Actions. 

! 

I I. 

Ex contractu. Ex Delicto. 
I L 



Covenant. Debt. Asswmpsit. Detinue. Trover. Trespass. Case. Replevin. 

Covenant, An action for the breach of a covenant in a deed. 
Debt. An action to recover a specific sum of money due, 
and payable. 
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Assumpsit. An action founded on a promise. The word 
" assumpsit/' he promised/-" being the governing word in 
the old Norman French form. 
Detinue. An action for the detention of goods, founded on 
a fiction that the plaintiff had bailed the goods, sought 
to be recovered, to the defendant, who refused to give 
them up. 
This action is in form, therefore, one of contract ; though 
the Court of Appeal has decided that it is founded on 
tort {Delictum), so as to give a plaintiff, who has in an , 
action recovered more than £10, his costs under the 
County Court Act, 1856, 19 & 20 Vict. c. 108 [which in 
sect. 10 says, that where the plaintiff recovers in an 
action, founded on contract, a sum, not exceeding £20 ; 
and in action founded on tort, a sum not exceeding £10, 
he shall not be entitled to any costs of the suit, unless 
the judge, who tries the case, certifies that there was a 
sufficient reason for bringing the action in a superior 
court.] 

Illustration. Bryant, a picture dealer, bought a picture, 

purporting to be painted by Herbert, R.A. He took 

it to Herbert to know if it was genuine. Herbert said 

it was not; and refused to give it back to Bryant. 

Bryant brought an action of detinue against Herbert, 

and recovered £10, the value of the picture, and Is. 

damages for the detention. The whole sum recovered 

being therefore over £10 but under £20, if the action 

was founded on tort the plaintiff would get his costs ; 

if on contract, he would not. The court decided that 

it was founded on tort, (a) 

Trover or Conversion. An action to recover the value of 

goods, of which the owner has been wrongfully deprived, 

and which the wrong-doer has " converted " to his own 

{a) Bryant v. Herbert, 3 C. P. D. p. 389. 
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use. It was originally founded on the fiction ttat the 
wrong-doer had found {trouver to find), and refused to 
give up the goods of the rightful owner. 

Trespass. An action for any direct injury to, or wrongful 
meddling with, the person or property of another. 

Case. Formerly, when a special and appropriate form of writ 
was used for each claim, and a claim arose, which did not 
come within any of the precedents, a new form of writ 
was issued, " in consimili casu," by the clerks in chancery, 
by virtue of the statute of Westminster 2 c. 24. 
An action " on the case " lies for damages indirectly 
consequential on the wrongful act, whereas trespass only 
lies for directly consequent damages. 

Replevin. See post, Book III. Part III. Chap. II. 
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CHAPTER IV. 



PARTIES. 

§ Persons who cannot sue — 

1. Felons. 

2. Outlaws. 

3. Alien Enemies. 

§ Persons who cannot be sued — 

1. The Sovereign. 

2. Ambassadors of Foreign States. 

§ Persons who cannot either sue or be sued in their own 

NAMES 

1. Persons of unsound mind are incapable of instituting a suit : 

but the Court willj on application, appoint a committee 
to act for them. 

2. Infants may sue in tort, by their prochein amy, or next 

friend; and may by their guardians be sued in tort ; and 
also, for " necessaries," in contract, {a) 

3. Married women cannot appoint an attorney : or sue, or be 

sued, unless the husband is joined. 
[ But, by joining the husband, they can — 
a. Sue, or be sued, for torts, committed against, or by 

them, and 
/3. On contracts entered into with them before mar- 
riage.] 
§ Except — 

(i) When the husband is civilly dead, i.e. is undergoing 
penal servitude, [b) 

(a) A pei'vson on arriving at full age cannot ratify a promise made by him 
during infancy. 37 & 38 Vict. c. 62. 

(b) Jewson v. Read, Loft. 142. 
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(ii) Or legally dead, i.e. when lie has not been heard of for 

more than seven years, (c) 
(iii) When the wife has a judicial separation. In which 

case she is in the position of a feme sole, [d) 
(iv) Whenj on being deserted by her husband, she has 
obtained a protection order from the magistrates 
under the Divorce Court Acts, (e) In which case 
she is in the same position, as a woman who has ob- 
tained a judicial separation. (/) 
(v) When— 

" She carries on a calling separate from her hus- 
bandj and has therefrom acquired any 
separate property, by virtue of the " Married 
Woman^s Property Act, 1870," [g) or 
/J Her husband has agreed in writing that any 
property she had before marriage should 
belong to her as her separate property after 
marriage. (A) 
She may bring an action for the protection and secu- 
rity thereof, in her own name, (i) 
(vi) By the custom of the City of London, when she is 
trading within its precincts on her own account. 
[Note. But she cannot be made a balikrupt, even 
where she has separate estate, except where she 
can be sued, as in cases (i), (ii), (iii), (iv), and 
(vi). [k^ 
§ 1. In con tracts, no one can sue or be swee? who is not a party 
to the contract. 

(c) Hopewell v. Be Pinna, 2 (Jamp. 113. 

{d) 20 & 21 Vict. c. 85, s. 26. 

(e) 20 & 21 Vict. c. 85, s. 21 ; 21 & 22 Vict. o. 108, s. 6. 

(/) Bamsden v. Brearly, L. R. 10 Q. B. 147. 

(g) 33 & 34 Vict. c. 93, s. 1. 

(A,) 33 & 34 Vict. c. 93, s. 11. 

Ii) 33 & 34 Vict. c. 93, s. 11; 

(k) Exp. Jmies, 12 Ch. D. 484. 
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If the contract is made with more than one person^ as with a 
firm of partners, all parties to either side of the contract 
must be joined in suing, or in being sued, as the case may- 
be. 

For example : Smith cannot sue Jones alone on a contract 
made by him with Jones and Brown jointly, or he would 
be setting up a contract different to the one really 
existing. 
§ 2. In torts, all who have been directly or indirectly injured by 
the wrongful act may sue, either separately or jointly. 
If there are joint wrongdoers, they are all separately liable. 
§ Corporations are enabled, either by the Charter, or the Act of 
Parliament, calling them into existence, to sue and be sued 
in their corporate name, on all contracts made with them 
under seal, [and, by certain Acts of Parliament, on con- 
tracts not made under seal, see post^ Chap. XII.] which 
are not " ultra vires," i.e. beyond the scope of the pur- 
poses for which they were created. 
§ They can also be sued for torts committed by their agents; 
and for penalties; and can sue for torts committed 
against them. («) 
§ The right to bring or defend an action, either of contract or 

tort, cannot, as a rule, be transferred. 
§ But there are exceptions to this rule — • 

I. By custom. The right to sue on an assigned debt has 

been introduced by the invention of bills of exchange 
(see post, Book II. Chap. IX.) 

II. By the common law. — 

1 ■ The lessor has the right to sue his lessee^s assignee 
upon covenants in a lease which run with the 
land (see post, Book II. Chap. X.) 



(a) Grem v. London General Omnibus Company, 29 L. J. C. P. 13 ; Plmrma- 
ceutical Society v. London Supply Association, 4 Q. B. D. 313 ; Metropolitan 
Saloon Omnibus Company v. Hawkins, 28 L. J. Ex. 201. 
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2. Executors and administrators cau sue and be sued in 

their representative capacity on contracts made 

with the deceased in his lifetime. 

They can also sue for torts done to the property 

of the deceased. 

But they cannot be sued for torts committed by 

the deceased, unless done within six months of 

his death {b). 

3. Husbands can sue on contracts made with, and 

on negotiable instruments given to, their wives 
before marriage ; and for injuries to, and on 
covenants running with, their wives' land; and 
for all their wives' choses in action. 
III. By certain Acts of Parliament. — 

1 . The assignees of the reversion of a lease may sue 

and are liable to the lessees and assignees of such 
lease on covenants therein which run with the 
land. [32 Hen. viii. c. 34.J 

2. The transferee of a promissory note may sue the 

maker. [4 Anne, c. 9, s. l.J 

3. The transferee of a bill of lading may sue the 

shipper of the goods consigned thereunder. 
[18 & 19 Vict. c. Ill, s. 1.] 

4. The assignee of a life or marine policy may sue 

thereon. [30 & 31 Vict. c. 144, and 31 & 32 Vict. 
c. 86.] 

5. Choses in action belonging to companies which are 

being wound up are assignable. [25 & 26 Vict. 
c. 89, s. 157.] 

6. A trustee in bankruptcy may bring or defend any 

action relating to the property of the bankrupt. 
[32 & 33 Vict. c. 71, s. 25, subs. 2. Bankruptcy 
Act, 1869.] 

(6) 3 & 4 Will. 4, c. 42 s. 2. (Statute of Limitations.) 
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?. The assignee of any debt, or other chose in action, 
may sue for the same. 
Provided — 

(i) The assignment is in writing, 
(ii) Express notice in writing is given to 
the debtor, trustee, or other party, 
from whom the assignor would be 
entitled to claim the debt. 
[36 & 37 Vict. c. 66, s. 25, subs. 6. Judicature 
Act, 1873.] 
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CHAPTER V. 



THE STATUTES OF LIMITATION. 

§ The legislature lias thought fit to limit by statute the period 

within which a man shall be allowed to bring an action. 
§ The governing Statutes o£ Limitation are as follows : — 
* 31 Jac. 1 c. 16. 
t 3 & 4 Will. 4., 0. 37. 
J 3 & 4 Will. 4, c. 43. 
II 5 & 6 Vict. c. 97, s. 5. 
*^9 & 30 Vict. c. 97, s. 9. 
t 37 & 38 Vict. c. 57. 
And by them the right to bring actions, in various cases, is 
limited as follows : — The asterisk, or other prefix denoting, 
on reference, by which Act each cause of action is affected. 
§ It is limited to Twenfy years after a cause of action has 

ACCRUED. 

J 1 , In the case of rent payable under an indenture 

of demise. 
t 3. On a judgment. [See post, p. 18.] 
X 3.. On a specialty. [See post, t^. 20.'] 
J. 4. On a recognizance. [See post, p. 19.] 
§ It is limited to Twelve years after a right of possession' 

OR A CAUSE OF ACTION HAS ACCRUED. 

if 1 . For the recovery of land. 

T[ 3, For the recovery of a mortgage debt charged on 

land. 
'^ 3. For the recovery of a legacy charged on land. 
^ 4. For the recovery of any rent charged on land. 
[Note. JRew< here means — 
(i) Rent service. An ancient rent coupled with fealty. 
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for which the services^ in respect of which the land 
was originally held^ have been commuted. 
It may be distrained for at common law. 
(ii) Rent charge. A rent reserved to the grantor out of 
the land granted, with a power to distrain for such 
rent, charged on the land by the deed of grant. 
(iii) Rent seek {Siccus, dry rent). A rent reserved or 
granted out of land without the power of distraint 
being given by the deed of grant. 
[But now, by 4 Geo. 2, c. 28, s. 5, a power of distraint 
is attached to all rents of this character.] 
(iv) Fee farm rent {feudi forma). A perpetual rent, 

payable in respect of land let to a tenant for ever. 
(v) Chief or quit rent {quietus redditus) . A small rent 
payable by the freeholders and copyholders of 
manors. ] 
§ It is limited to six years after the cause of action has 

ACCRUED. 

* 1. In assumpsit. 

* 2. In debt. 
**3. In account. 

-|- 4. For arrears of rent not reserved under a deed. 
-|- 5. Tor interest on money charged on land. 

* 6. Ill detinue. 

* 7. In trover. 

* 8. In trespass to land. 

* 9. In replevin. 
*10. In case. 

fll. Upon an award, where the submission to the 

arbitrator is not made by deed. 
J13. For fines due in respect of copyhold estate. 
J13. For money levied under a writ oi fieri facias. 
§ It is limited to four years after the cause of action has 

ACCRUED. 

* For trespass to the person. 
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§ It iS LIMITED TO tWO YEARS AFTER THE CAUSE OF ACTION HAS 
ACCRUED. 

* 1. For slander. 

X 2. For penalties under a statute. 
II 3. For injuries resulting from the exercise of local 
and personal acts of parliament. 
§ Disability, IN cases where the limit is Twelve years. 
Persons under the disability of — 

1. Infancy. 

2. Coverture. 

3. Unsoundness of mind. 

and persons claiming through them, have six years 
grace, in which to bring their action, beyond the time 
when the disability ceased, or the person under dis- 
ability has diedj as the case may be. 

Provided that in no case an action is brought more 
than thirty years after the right fir&t accrued. («) 
§ The operation of these statutes is interrupted, and made 
to start afresh. 

1. In the case of any debt, or legacy, secured on land, {b) 

2. In the case of specialty debts, (c) and 

3. In the case of simple contract debts, {d) 

(i) By part payment or part satisfaction on account of 

either principal or interest, 
(ii) By an acknowledgement of the debt ; which, in order 

to be valid must be — 

"■ In writing, (c) {d) 

i^- Signed by the party chargeable, or his 
agent, [d) (e) 

y- Unqualified, (e) or 



(a) 37 & 38 Vict. c. 57, ss. 3 and 5. 

(5) 37 & 38 Vict. c. 57, s. 8. 

(c) 3 & 4 Will. 4, c. 42, s. 5. 

{d) 9 Geo. 4, c. 14, s. 1. 

(e) Oollinson v. Margetson, 27 L, J. Ex. 305. 
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«• If conditional, the condition must be shown 
to have heen fulfilled, {a) 
Illnstration. On the 6th June, 1833, Jones 
signed a joint and several promissory 
note, as surety for his brother Robert, 
and on application for payment on 
March 6th, 1841, wrote to Humphreys 
to say, that he, Humphreys, must make 
his claim on the note on his brother 
Robert's widow and executrix, and that 
" what she might be short, he would 
assist to make up." Mrs. Robert Jones, 
when applied to, paid nothing ; and an 
action was brought in 1844, against 
Jones. The Court held that the con- 
ditional promise became absolute on 
Mrs. Jones' failure to pay. (a) 
[Note. The words "I cannot pay the 
debt at present, but I will pay it as 
soon as I can/' were held to be in- 
sufficient to defeat the operation of 
the statute, in the absence of any proof 
of the debtor's ability to pay. (b) ] 
[Note. The Lord Chancellor has, at the beginning of the present 
session (February, 1 880) brought in a bill, in which it is pro- 
posed to reduce the period within which debts may be 
recovered, in the case of specialty debts from twenty years to 
twelve years, and in the case of simple contract debts from 
six years to three years. It is greatly to be hoped that such 
a measure may be passed, and there does not seem any good 
reason, why, in the case of simple contract debts, the period 
during which a claim may be brought should not be reduced 
still further ; say to one year, in respect of sums not exceeding 
£\0. J 

[a) Humphreys v. Jones, 14 M. & W. 1. 
(6) Tanner v. Smart, 6 B. & C. 60.3, 
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CHAPTER VI. 



OF CONTRACTS GENERALLY. 

§ Contracts may be — ■ 

1. Executory. Ttat is^ where there is a promise to do, or 

uot to do, something in the future. 

2. Executed. Where one, or both, of the contracting parties 

has carried out what he agreed to do. 
For example, where Jones promises to pay Smith jg6 a load 
for six loads of hay, which Smith is to deliver to him ; 
when Smith has delivered the hay, the contract is executed, 
as far as he is concerned ; but still executory on Jones' 
part, until Jones has made payment. 
§ Contracts may also be — 

1, Express, Where the terms of the contract are clearly 

defined by both parties. 

2. Implied. Where the law presumes a contract from an 

existing state of facts. 
For instance, if Jones, who is a gardener, works in Smith's 
garden for a month at Smith's request, the law presumes 
a contract on Smith's part to give Jones reasonable wages 
for his labour. 
§ Contracts are of three kinds — 

1. Of record. 

2. Of specialty. 

3. Simple. 
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CHAPTER VII. 



CONTRACTS OF RECORD AND SPECIALTY. 

I. Contracts of record — 

1. Judgments. A judgment recovered in a court of com- 

petent jurisdiction^ whether English, foreign (which 
includes Scotch and Irish judgments)/ or colonial, con- 
stitutes a contract of the highest kind ; and an action 
can be brought thereon. 

[But no costs can be recovered in an action on an 
English judgment without an order from the judge 
trying the case, as the plaintiff might have realised his 
judgment by execution («) .J 

2. Statutes merchant. Bonds of record acknowledged before 

the clerk of the statutes merchant, and the Lord Mayor 
of London, or a mayor of some other city or borough, . 
sealed with the seal of the debtor and of the Sovereign; 
and conditioned, that if the debtor fails to pay his debt, 
by a certain day, execution may be awarded against his 
lands and goods. 

3. Statutes staple. Bonds of like nature to the preceding 

only acknowledged before the mayor and constables of 
the staple in the chief cities. 

[Stapulum, Estape, a market. The merchants of the 
principal " staples," or marts, originally held courts, and 
exercised a certain jurisdiction for the- regulation of 
their particular trades in Westminster, York, Lincoln, 
Canterbury, Norwich, Newcastle, Chichester, Winchester, 
Bristol, and other cities.] 

{(i) 43 Geo. 3, c. 46, s. 4. 
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4-. Recognizances. Bonds of record, wherein an existing debt 

is acknowledged to the Sovereign, sealed with the seal of 

the "cognisor" (the debtor), the Sovereign, and one of 

the chief justices; and conditioned like a statute merchant. 

§ Peculiar attributes of a contract op record — ■ 

1. It "works a merger." That is to say, it absorbs, and is 

substituted for, or " merges,^' a contract of a less high 
kind, of which the substance is the same, on the principle 
that the greater contains the less. 

For instance, if Jones is bound to Smith in a bond, or 
specialty {see post, p. 20), and Smith sues and recovers 
judgment on the bond. Smith's right of action on the 
bond is gone, the specialty contract being swallowed up 
in the contract of record ; and Smith, in future, if he 
wants to sue at all, must sue on the judgment. 

[But this is not the case with foreign and colonial judg- 
ments.] 

2. It acts as an estoppel. That is, it concludes all parties to 

it, and those claiming through them, from setting up 
anything in contradiction of its terms, so long as it 
remaijis unreversed. 
Illustration. One Huffer owed Allen £38. Allen brought 
an action for the money. Huffer entered no appear- 
ance, but paid Allen jglO on account. Allen then 
wrongfully signed judgment for the whole debt, and 
issued execution for £32, debt and costs, and arrested 
Hufier. Huffer, without getting this judgment set 
aside, brought an action against him for maliciously 
signing judgment and issuing execution. The court 
held that, whilst the judgment stood for the full amount, 
the plaintiff was estopped from denying the correctness 
of the judgment and execution, and that, Huffer there- 
fore, was unable to recover, {h) 

3. // requires no consideration to support it. {See post, ^. 22.) 

(6) Suffer v. Allen,- L. R. 2 Ex. 15. 
c3 
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II. CoNTEACTS BY SPECIALTY, that is 

1. Contracts under seal, wMcli may be by — 

(i) Deed poll (unilateral), 
(ii) Indenture {inter partes). 

2. Contracts created by virtue of Acts of Parliament. [As 

an obligation to pay " calls " on shares, (a)] 
§ Peculiar attributes of a contract by specialty. 

1. " It works a merger." That is, it absorbs, and is substi- 

tuted for, a simple contract debt, like a contract of record. 
For instance, Jones' bond (see ante, p. 19, Illustration) 
may have been giyen to Smith, to secure a debt owing 
by Jones to Smith for goods supplied ; in which case 
the simple debt would be " merged ■'■' in the higher con- 
tract, the bond ; and Smith could not sue for the simple 
debt, but would have to take his remedy on the bond, if 
its terms were not complied with. 

2. It acts as an estoppel; for where a man has entered into 

a solemn engagement, by deed under his hand and seal, 
as to certain facts, he is not, in the absence of fraud, 
permitted to deny any matter to which he has so assented. 

3. It requires no consideration to support it, because con- 

sideration is presumed from the deliberation of the act. 

4. It binds the heir and devisee. That is to say, where a man 

in a bond expressly binds himself and his heirs, the heir, 
or devisee of his lands, is bound to discharge the specialty 
debt, to the extent of the assets of which he becomes 
possessed. 

(a) Onrl- and Bandnn Ry. Co. v. Goode, 13 C. B. 826. 
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CHAPTER VIII. 



SIMPLE CONTRACTS. 

( Simple Contracts are those neither of record, nor under seal. 

They may either be in writing or by word of mouth. 
j Requisites — 

1. A simple contract must be certain. That is to say, its terms 

must have been definitely settled. 

2. There must be an assent of both parties. 

3. Privity must exist between the contracting parties. That 

is, the relation of contractor and contractee must be 

directly recognised by both of them. 

For example. There is privity of contract between a 

lessor and a lessee ; but, if the lessee sub-lets, there is 

no privity of contract between the original Jessor and 

the under-lessee. 

[Note. It has been said that "mutuality" is also 

essential to a simple contract. If the meaning of 

this word is that one party to a contract must be 

bound, if the other is bound ; it may be observed 

that there are many contracts of an unilateral 

character, which can be enforced by one party only; 

as a contract between an infant and an adult, which 

is void as regards the one, but binding on the other. 

There are, however, numerous contracts, where 

'^ mutuality" is essential; of which a contract of 

purchase and sale is an instance ; for it is mutually 

blading on both sides, and the promise of the one party 

is the consideration for the promise of the other.] 

A SIMPLE contract HAS THREE PARTS, in the abseucc of any 

one of which it is incomplete. 
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1 . The request, on the part of the promisor. 

2. The consideration, moving from the promissee. 

3. The promise by the promisor. 

For example. An agreement between Jones and Smith, that 
if Smith will refrain from suing Jones^ nephew for six 
months, Jones will destroy a bill of exchange, which he 
holds, and on which Smith is liable. 
This contract can be resolved as follows : — 

Jones — " Will you forbear to sue my nephew for six 

months ? " 
Smith—" I will." 

Jones — " Then, I will tear up your acceptance." 
Here we have Jones requesting Smith to forbear to sue, 
Jones agreeing to do so ; and this forbearance is the 
consideration ; and finally a promise by Jones to tear up 
the document. 
We will now take each of these parts separately, but it 
will be more convenient to take them in a different order. 
I. The consideration is an act, or an abstention from doing an 
act, on the part of the promissee, which is of benefit to the 
promisor, or a detriment to the promissee, however small the 
benefit, or the detriment. 
Illustrations — 

1 • Bolton and Madden were subscribers to a charity, the 
objects of which were elected by the subscribers. 
Bolton agreed to give 28 votes to Madden^s candidate, 
if at the following election Madden would give 28 
votes for Bolton's candidate. Bolton carried out his 
part of the contract, but Madden at the next election 
made default, and Bolton had to subscribe £7 7s. 
to the charity in order to procure 28 votes. In 
an action by Bolton to recover the 1 7 7s., it was 
held that there was a good consideration for the 
promise {a). 



(a) Bolton v. Madden, L. R. 9, Q. B. 55, 
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2. The Harrow District Gas Company agreed with the 

Edgeware Highway Board, that if the Board would 
allow them to open a certain road, they would make 
good the surface, and pay the Board one shilling per 
yard of the highway broken up. On the Gas Com- 
pany refusing to restore the road, or to make the 
stipulated payment, the Board sued them ; and the 
Court held that there was a good consideration for 
the promise made hy the Gas Company, (b) 
§ The consideration is either — 

1. Executory, that is when the act to be done has not 
yet been carried out, or 

3. Executed, when it has been carried out. 
II. The promise will not be binding — 

1 . If there is no consideration ; that is, a bare promise on one 

side with no counter-balancing advantage. 
3. If the consideration was executed before the promise was 
given. 
Unless there was a request (see post) by the promisor, 
previous to the executing of the consideration by the 
» promissee. 

Illustration. Braithwaite, who was found guilty of 
manslaughter, requested Lampleigh to endeavour to 
obtain the King^s pardon for him. Lampleigh 
occupied many days in the attempt, but unsuccess- 
fully. Braithwaite afterwards promised to give him 
j£100 ; and not paying, was sued by Lampleigh for 
the money. It was held, that as there had been a 
previous request on Braithwaite^s- part, the promise 
was binding on him. Whereas, if it had been other- 
wise, Lampleigh's labour would have been a mere 
voluntary act of courtesy; and this, having been past, 
and done, when the promise was given, would have 
failed to make the promise binding, (c) 

(J) Edgeware Highway Board v. Harroie Gas Company, L. R. 10, Q. B. 92. 
(c) Lampleigh v. Braithwaite, Hobart 105. 
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§ The promise may be — 

1. Express. 

2. Implied. And it is implied in all cases, where 

(i) The consideration is executory, 
(ii) The consideration is executed, if moved by a previous 
reguent, express, or implied {see post, p. 25). 
For example. If Jones has asked Smith to for- 
bear to sue, as before, upon Jones tearing up 
the acceptance, and Smith does forbear to sue, 
till the six months has elapsed, the law will 
imply a promise on Jones' part to destroy 
Smith's acceptance. 
Except «■ Where the promissee has voluntarily done 
that, which the promisor was legally compellable 
to do ; for in such a case there must be an express 
promise to make a valid contract. 
For example. Where Jones has asked Smith to 
pay his, Jones' rates, and Smith has volun- 
tarily done so, the law will not imply a pro- 
mise on Jones' part to repay Smith. 
^- In the case of barristers' and physicians' fees, 
which are in the nature of an honorarium. 
§ The promise implied will only be co-extensive with the con- 
sideration executed; otherwise, for some part of the 
promise there would be no consideration, and there 
- would be a case of nudum pactum. 

Illustration. Riscorla, at the instance of Thomas, bought 
of him a horse, and then sued Thomas for the breach 
of a warranty that it was free from vice, alleging 
that there was an implied promise of warranty from 
the fact of the sale. But it was held that the only 
promise which could be implied from the sale was a 
promise to deliver the horse, and not one of warranty, 
that it was free from vice, (a) 

(a) Riscorla v. Thomas, 3 Q. B. 234. 
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III. The request is either — 

1. Express, or 

2. Implied. 

§ It is implied — 

(i) In all eases where the consideration is executory. 

For example. Where Jones agrees to canvass for 
Smith at the coming election^ and Smith pro- 
mises to give him £\Q ; a request from Smith 
to Jones is implied by law. 
(ii) It is not implied^ and must be proved^ in order that 
the contract may be valid, where the consideration 
is executed. 
Except — 

1. Where, from the nature of the contract, it 

is clear, there must have been a request. 

For example. Where money is lent, there 
is an implied request on the borrower's 
part, to the lender, to make the advance. 

2. Where the promisor has adopted, and en- 

joyed the benefit of the consideration. 

For example. Where Jones has bought 
goods of Robinson, on Smith's account, 
but without Smith's knowledge or au- 
thority, and Smith has afterwards agreed 
to keep, and pay for, and has kept, 
them ; the law will, to support Smith's 
promise, imply a request, by Smith to 
Robinson, to sell the goods. 

3. Where the promissee has been compelled to 

do what the promisor was legally com- 
pellable to do. 

Illustration. Partridge was a coachbuilder, 
and Exall, at his request, bailed his car- 
riage to him for safe custody. Par- 
tridge's landlord distrained on the car- 
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riage for rent, whicli Exall paid. It was 
held that he could recover from Par- 
tridge the sum so paid, as money paid at 
Partridge^s request. («) 
4, Where the promissee has voluntarily done 
that which the promisor was legally com- 
pellable to do, and the promisor has after- 
wards in consideration thereof, expressly 
promised. 

Illustration. Wing, an apothecary, at- 
tended a pauper, whom the parish of Silk 
Willoughby (of which Mill was an over- 
seer), was bound to support. Mill, after 
the pauperis death, told Wing to make 
out his bill to the parish, and that it 
should be paid. The Court held that 
Mill^s promise amounted to an acknow- 
ledgement that Wing had attended the 
pauper at the request of the parish, {b) 

[a) Exall V. Partridge, 8 T. R 308. 
(6) Wing v. Mill, 1 B. and Aid. 104. 
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CHAPTER IX. 



OF THE DISCHARGE OP CONTRACTS. 

I. Contracts under seal can be discharged — - 

1. Before breach by another instrument under seal only. 

Illustration. One Hicks took a lease from John West 
of certain premises^ and thereby covenanted to yield 
up at the expiration of his term all erections and 
improvements on the demised premises. During 
the term he erected a greenhouse, which at the end 
of his term was removed. In an action by the 
executors of John West against Blakeway, to whom 
Hicks had assigned the lease, for a breach of the 
covenant, a letter was put in from John West, 
written before the greenhouse was erected, giving 
Hicks leave to remove it at the expiry of the term. 
It was held that the license in writing was no dis- 
charge of the defendant's liability under the covenant 
in the indenture of lease, (c) 

2. After breach. — 

(i) By another instrument under seal. 

(ii) By accord and satisfaction {see post, p. 28). 

Provided unliquidated damages only are sought 

to be recovered. 
Illustration. Eden let a house to Price, who 
covenanted to repair. Price assigned to 
Blake. In an action against Blake by Eden 

(c) West r. Blakeway, 3 So. N. E. 199. But a Court of Equity would grant 
au injunction to restrain the breach of an agreement, [Lumleij v. Wagner, 
5 De G. & Sm. 485] so tha,t a written agreement not to enforce a specialty contract 
would, since the Judicature Act, 1873, be maintainable in a Court of Law. 
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for not repairing, a defence was raised of an 
agreement witt Eden by whicli the defendant 
was discharged from his liability. It was 
held that this would have been no answer to 
a claim for a sum certain, as under a bond ; 
but that it was a good answer to a claim 
for damages, which were of an uncertain 
amount, not depending on the terms of the 
covenant, (a) 
II. Simple contracts can be discharged — 

1. Before breach — 

(i) By a subsequent parole agreement. 

[Note. A contract, which is bound to be in 
writing under the Statute of Frauds (see 
post, Chap. XIII.), can, it is conceived, be put 
an end to simpliciter by word of mouth ; (6) 
though this has never been expressly decided. 
It can be rescinded by the substitution of 
another valid contract in writing. (6)J 

(ii) By being merged in a subsequent contract under 
seal. 

2. After breach — ■ 

(i) By a release under seal. 

(ii) By " accord and satisfaction " : that is, where 
something is given, or done, to or for, the one 
party by the other party, and agreed to by the 
former, as satisfying the cause of action. 
Illustration. Turley took a publichouse, called 
" The Edinboro^ Castle," from Lavery, a wine 
merchant, and paid him £100 on account of 
the stock and fixtures. Lavery afterwards 
supplied him with wine, and brought an action 

(a) Blake's case, 6 Coke's Kep. 43 6. 

(6) Goss V. Lord Nugent 5 B. & Ad. 65 ; Stead v. Dawher, 10 Ad. & E. 65 ; 
Noble V. Ward, L. E.. 2 Ex. 135. 



OF THE DISCHARGE OF 0ONTEA.0TS. 29 

for the price of it. Turley set up in answer an 
agreement with Lavery to surrender the public- 
house^ and he repaid the jfilOO, and exonerated 
from all charge for the wine. It was held 
that this agreement was a good accord and 
satisfaction, (c) 
[Note. A smaller sum paid, without further considera- 
tion, is no satisfaction for a claim for a larger one. 
But in everything hut a money payment, the value 
of the thing given in satisfaction is not material] 

(c) Lavery v. Turley, 30 L. J. Ex. 49. 
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CHAPTER X. 



HOW A CONTRACT IS VITIATED. 

I. Fkaud. a contract induced by fraud is not void^ but is 
voidable at tbe option of the party defrauded. He may 
elect to treat it as void, or not, as he likes. 
And he must make his election as soon as he discovers the 
fraud. 

Illustration. Selway agreed with Fogg to cart away a 
quantity of rubbish for j615. He afterwards sued 
Fogg for £20, as the price of the labour done, alleging 
that Fogg had fraudulently misrepresented the quantity 
of rubbish to be removed, and thereby induced him to 
do the job for £15. It was held that he might have 
repudiated the contract, and sued in an action of 
deceit (an old form of action now extinct) but as he 
had elected to sue on the contract, he could only 
recover the £15. («) 
[See also post, Book II. Chap. III. and Book III. 
Part VI. Chap. II.] 
II. Duress. A contract made under improper pressure is void. 
Illustration. James Bailey, whose son had forged his 
father's name to a number of promissory notes, and 
had got them cashed at the bank of Williams, Bros., 
agreed with the bank to mortgage his property to 
them to secure the amount of the notes, in considera- 
tion of the bank forbearing to prosecute. It was held 
that he was not a free and voluntary agent, and that 
the contract was void, [b) 

(a) Sehoay v. Fogg, 5 M. & W. 86. 

(6) Williams v. Bailey, L. B, 1 H, L. 200. 
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III. Mistake. A contract based upon a misapprehension of facts 
by both parties is void; and money paid under a 
mistake of facts can be recovered back, (c) 
Illustration. Joseph Willis was tenant for life of an 
estate, and died on September 24, 1863, insolvent. 
On October 28, 1863, Cochrane, Joseph's assignee, who 
was intending to cut and realize the timber on the 
estate, and Daniel Willis, the tenant in tail, who was 
anxious to save the timber, both being ignorant of 
Joseph's death, agreed that Cochrane should have the 
same right to the timber, as if he had actually cut it 
on August 15, 1 863. Daniel would obviously not have 
signed such an agreement had he known of Joseph's 
death; as, on that event happening, he became en- 
titled to, and the assignee lost his claim upon, the 
timber. It was held that the agreement was founded 
on a mistake, and without consideration, and therefore 
void, {d) 
rV. An immoral consideration avoids a contract ; as, where a 
bond or promissory note is given to a woman in order 
to induce her to live in a state of concubinage. 
Illustration. Pearce & Co. were coachbuilders, and sued 
a prostitute for hire of a brougham. They had sup- 
plied it with the knowledge that it would be used by 
her as part of her display to attract men. The Court 
held that Pearce & Co. could not recover, (e) 
V. Contracts opposed to public policy are void. 

Examples. 1 . A contract by a father to abstain from 
seeing or exercising any control over his children. 
2. A contract of maintenance ; that is to furnish money 
to be risked on the event of a law suit by one who 
has no interest in the litigation. 

(c) But not when the mistake is one of law. 

(d) Goohrane V. Willis, L. R. 1 Ch. 58. 

(e) Pearce v. Brooks, L. R. 1 Ex, 213. 
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3. A contract of champerty ; that is, to furnisli money 

for the maintenance of an action on the terms of 
sharing the proceeds if successful. 

4. A contract in general restraint of trade. 

[Note. But, if it is only to abstain from exercising a trade 
in a particular locality, it is good ; but it must be within 
reasonable limits. 

Illustrations. ("•) Gosnell and Price were hairdressers in 
London. They dissolved partnership, and Gosnell bought 
out Price, and Price covenanted with him not to carry on 
a similar business in London or Westminster, or within 
600 miles of the same under a penalty of i65,000 In an 
action by Gosnell^s executor against Price for breach of 
the agreement, it was held that the covenant was valid 
as far as it related to London and Westminster, but void 
as regarded the further limit of 600 miles, as being in 
restraint of trade, (a) 

(/3.) Vaughan gave up a shop, premises, and goodwill, and 
a receipt for making ginger beer to Pemberton for 
£7 10s. Od., and agreed not to open a shop in the same 
line of business within a mile, under a penalty of £20. 
Vaughan did open a ginger beer shop within the pre- 
scribed limit, and Pemberton brought an action for the 
penalty. The Court held that the agreement was not in 
restraint of trade. (6) ] 
VI. Illegality op consideration. Where the contract is to do 
something in contravention of an Act of parliament, or 
of the common law, it is void.. 

Examples. 1. A vendor of game, not having taken out a 
game-dealer's license under 1 & 2 Will. 4, c. 33, can- 
not sue for the price of the game sold. 
3. Nor can one, who sells coals by measure instead of 
by weight, as ordered by 5 & 6 Will. 4, c. 63, s. 9. 

(a) Price v. Green, 16 M. & W. 346. 

(6) Pemberton v. Vaughan, 16 L. J. Q. B. 161. 
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3. Nor can a puUican who sells beer on credit on the 

premises, (c) 

4. Nor can one who sells goods (other than milk, mac- 

kerel and hread under certain restrictions) in the 
way of his trade on the Lord's day. {d) 

5. Contracts by way of gaming are void. 

No action can be brought by the winner to recover, 
either the bet from the loser, or money deposited 
in the hands of a third party to abide the event on 
which a wager is made, (e) 

But the party making the deposit, may, even after 
the event has happened, if the stakeholder has not 
paid over the sum deposited, to the winner, give the 
stakeholder notice not to pay it over, but to return 
it, and can sue him for the amount. 
Illustration. Hampden asserted that the world was 
flat; Wallace that it was round. They each 
deposited £500 with Walsh, who was to give 
his decision on the point, and to pay over the 
two deposits to the winner. Walsh decided in 
favour of Wallace, and though Hampden gave 
him notice not to part with his £500, he never- 
theless paid over the two sums deposited, to Wal- 
lace. Hampden sued Walsh for his £500, and the 
Court held that the transaction was a wager, but 
that the plaintiff was entitled to recover his de- 
posit from the defendant, the stakeholder. (/) 
§ " ^ contribution," however, to a prize for the winner of a game 
not forbidden by statute, is excepted from the operation 
of section 18 of 8 & 9 Vict. c. 109. 
For instance, subscriptions of so many sovereigns, to be 
run for by race horses. 

(c) 30 & 31 Vict. c. 142, s. 4. 

\d) 29 Carl. 2, c. 7, s. 1. 

(e) 8 & 9 Vict. c. 109, s. 18. 

(/) Hampden x. Walsh, 1 Q. B. D. 189. 

D 
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§ But in the following case the Court held the transaction therein 
mentioned was simply a wager, and not a subscription 
to a lawful game. 

Illustration. Hawkins and Batson deposited ,£50 each 
with Newman under an agreement that the £100 
should be paid to Hawkins if his horse trotted eighteen 
miles in an hour, and to Batson, if he did not. 
Newman decided in favour of the horse, and Batson, 
before the money was paid over, demanded a return of 
his £50 from Newman, (a) 
§ Securities given for a gaming debt, are given for an illegal 
consideration, and are void as between the original 
parties, (6) and money paid on them may be re- 
covered, (c) 
[Note. All games were lawful at common law, but on 
the petition of " The bowyers, fietchers, stringers and 
arrowhead-makers," 33 Hen. 8, c. 9, was passed "for 
the maintaining of artillery," by which a variety of 
innocent athletic games, such as bowls, quoits and 
tennis, were made unlawful, in order that young men's 
attention should not be distracted from the long bow, 
and the trade of the " bowyers, &c." should be pro- 
tected. This restriction on games of skill remained in 
force, though obsolete, until 1845, when it was re- 
pealed by 8 & 9 Vict c. 109. 
Illegal gamen. Certain gambling games have been pro- 
hibited by various statutes ; they are — 
1. Ace of hearts. ^ 5. Roulett. 

3. Bassett. 6. Pharaoh. 

3. Hazard. 7. Dice. 

4. Passage. 8. Lotteries.] 

{a) Batson v. Nevnnan, 1 C. P. D. 573. 
{h) 5 & 6 Will. 4, c. 41, s. 1. 
(c) Ihid. spct. 2, 
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CHAPTER, XI. 



THE REMEDIES FOR A BREACH OF CONTRACT. 

I. An action for damages. 
II. An action for specific performance of the contract — 

When the receipt of damages does not afford a complete 
remedy, the court will order the contract to be specifi- 
cally performed. 
For example, where a contract to deliver a cargo of wheat 
at a certain price is hrokenj the party injured can go 
into the market and buy other wheat of exactly the 
same character, and sue for the difference, if any, 
between the contract price and the price he had to 
pay for the wheat in the open market; and the 
damages he would in this way get would put' him in 
the same position that he would have been in if the 
original contract had been performed. 
But where a contract to sell a particular estate, or a 
chattel of a peculiar character, is broken, a complete 
remedy can only be had by a conveyance to the pur- 
chaser of that identical estate or chattel, as there is no 
other exactly like it in the market for him to buy.' 
Illustration. Bryson, who was a dyer in Spitalfields, and 
had a particular secret for dyeing bombaseen, agreed 
with Whitehead to sell him his business and secret. 
Disputes afterwards arose, and Whitehead refused 
to complete. The court, on Bryson's application, 
granted specific performance of the agreement, [d) 
III. Mandamus. A writ of mandamus to perform a contract will 



{d) Bryson v. Whitehead, 1 Sim. & St. 74. 
d3 
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be granted where the contract involves the performance 

of a duty, in which the public at large, and the plaintifE 

himself personally, are interested, (a) 
Illustration. The commissioners under the Tunstall Im- 
provement Act became indebted to Ward and Son, 
architects. By a provisional order the commissioners 
ceased to exist, and their property was transferred to 
the Tunstall Local Board, who were empowered to 
satisfy all debts contracted by the commissioners, out 
of such transferred property, and to charge any de- 
ficiency on the rates. There was a deficiency, and the 
Wards sued the board (in the name of their clerk), 
claiming a mandamus to compel the board to raise a 
rate to satisfy their claim. It was held that they were 
entitled to have the writ to issue, [b] 
IV. An injunction to restrain the breach of a contract will be 

granted, where there is an agreement to abstain from 

doing a particular thing, (c) 
Illustration. Dr. Martin and Lady Arabella Howard, his 
wife, had a house near the parish church of Hammer- 
smith, and were greatly disturbed by the ringing of a 
five o^clock bell. They agreed with the vestry to build 
a cupola, and erect a clock to the church, on the terms 
that the bell should no longer be rung. The cupola 
was built, and the 'clock erected, and the bell ceased 
to ring. After two years, one Nutkin became church- 
warden, and started the bell again, upon which an in- 
junction was sought, and granted, to restrain the 
vestry from ringing the bell in breach of the agree- 
ment, {d) 



(a) Coinmon Law Procedure Act, 1854, 17 & 18 Vict. c. 125, s. 68. 

(b) Ward v. Loiondes, 28 L. J. Q. B. 265. 

(c) Cf. Common Law Procedure Act, 1854, 17 & 18 Tict. c. 125, s. 79. 
{d) Martin v. Nutkin, 2 P. Wms. 266, 
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CHAPTER XII. 



CONTRACTS WHICH MUST BE UNDER SEAL. 

[A DEED must be — 

1. In writing, to express the contents. 

3. Sealed with the seal of the parties, to express their consent. 

[Note. Signing is not necessary, (e)] 
3. Delivered to the party, in whose favour it is made, to make 
it binding or perfect. 

[Note. If delivered to a stranger until certain con- 
ditions be performed, and afterwards to be delivered 
to the party, to whom it is made, it is called an 
"escrow " ; that is "a mere writing,-'-' escriver.'] ] 
I. An executory promise with no consideration must, in order 
to be valid, be made by deed. For if Jones promises by 
parol to paint Smith's portrait for nothing. Smith can- 
not enforce the contract. But if Jones has covenanted 
to do so in a deed he will be bound. 
II. A gift, if there has been no transfer of the thing given. Eor 
if not made by deed it can be revoked at wiU. 
III. Feoffments. (/) That is, grants of land in fee simple by 

the delivery of seizin and possession of what is given. 
IV. Grants and transfers of land must, at common law, be made 

by deed. 
V. Grants and transfers of incorporeal hereditaments. As, a 
right of .common, a seignory, or a rentcharge, must at 
common law be made by deed. 
VI. Exchanges of land. (/) That is, the mutual granting of 
equal interests, the one in exchange for the other. 

(e) Shep. Touch. 56. 

(/) 8 & 9 Vict. c. 106, s. 3. 
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VII. Partitions of land. («) That is, the dividing the lands of 
joint-tenants, tenants in common, and co-parceners, so 
that they may each hold their own in severalty. 
VIII. Surrenders of land, (a) That is, the yielding up of land 
and the estate a man has therein to another, who has a 
higher and greater estate in the same. 
IX. Assignments of leaseholds, (a) . 
X. Leases which are required to be in writing by sect. 1 of 
the Statute of Frauds (see Appendix). That is, kases 
for a longer period than three years, (a) 
XI. Transfers of patent rights. For, what can only be created 

by deed, can only be transfen-ed by deed. 
XII. Transfers of ships and shares of ships must be made byhUl 
of sale, by the Merchant Shipping Act> 1854. {b) 

XIII. Transfers of shares in joint stock companies incorporated 

by Act of Parliament, by the Companies Clauses Con- 
solidation Act, 1845. (c) 

XIV. Contracts with an urban sanitary authority, if over J50 in 

value, by the Public Health Act, 1875. {d) 
XV. Mortgage debentures issued by land companies, by the 

Mortgage Debenture Acts, 1865, 1870. (e) 
XVI. Apoiver of attorney to execute a deed. That is, an autho- 
rity to another to execute a deed as agent. 
XVII. Contracts made by a corporation. For the only means a 
corporate body has of authenticating its contracts is by 
affixing its seal. 

Illustration. The guardians of Bethnal Green Union ad- 
vertised for a clerk. One Austin applied, and entered 
on his duties, which consisted of keeping accounts of 
a somewhat complicated character. He was very 



(n) 8 & 9 Vict. c. 106, s. 3. 

(6) 17 & 18 Vict. 0. 104, s. 55. 

(c) 8 & 9 Vict. c. 16, s. 14. 

{d) 38 & 39 Vict. c. 55, s. 174. 

(e) 28 & 29 Vict. o. 78 ; 33 & 34 Vict. c. 20. 
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shortly afterwards dismissed, and sued the guardians 
for breach of contract. It was held that, as there 
was no agreement under seal, he could not maintain 
his action, {j) 
Exceptions — 

1. Where power is specially given to a trading cor- 

poration, by the charter, letters patent, or statute, 
to which it owes its existence, to enter into con- 
tracts by certain of its own officers. 

2. In the case of corporations, or companies, consti- 

tuted for the purpose of trading, which may enter 

into all contracts of ordinary occurt.ence in their 

respective trades, without limit as to amount. 

Illustration. The South of Ireland Collieries 

Company, incorporated under the Companies 

Act, 1862, for the working of certain collieries, 

contracted with Waddle for the supply by him to 

them of a pumping engine and machinery. In 

an action by the company for not delivering 

the engine, &c., it was held, that the action was 

maintainable, although the contract was not 

under seal, {g) 

3. Where the contract is for — ■ 

(i) The performance of insignificant acts. 
(ii) Of acts of frequent recurrence. 
(iii) The carrying out of the very purposes for 
which such corporations were created. 
Illustration. The Imperial Gaslight and Coke 
Company agreed to supply Church with 
gas at £12 16*. per annum. Afterwards 
Church refused to have the gas, and the 
company sued him for not accepting it. 



(/) Austin V. The Guardians of Bethnal Green Union, L. R. 9, 0. P. 91. 
(g) South of Ireland Collieries Company v. Waddle, L. R. 3, C. P. 463, 
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The court held that the company could 
maintain their action^ though the contract 
was not under seal, (a) 

4. Where the consideration is executed, and the cor- 

poration have got the benefit of the contract. 

Illustration. Nicholson supplied coals to the guar- 
dians of the Bradfield Union. The coals were 
used. It was held that he could sue the guar- 
dians for the price of the coals, though the 
agreement^ under which he supplied them, was 
not under seal, {b) 

5. Where one has acted on the faith of a contract with 

a corporation, which is not under seal, and has 

incurred expense in so doing. 

Illustration. The Corporation of Seaford passed 
a resolution, by which they agreed to let Crook 
a piece of foreshore for three hundred years. 
Crook entered, and built a sea wall and a 
terrace. Afterwards the corporation gave him 
notice to quit, and brought ejectment, relying 
on the agreement not having been under seal. 
The court restrained the action on Crook's ap- 
plication, and decreed specific performance of 
the contract, (c) 

(a) Church v. Imperial Gas Company, 6. A. & E. 846. 
(6) Nicholson v. The Bradfield Union, L. R. 1, Q. B. 620. 
(c) Crook V. The Corporation of Seaford, L. R. 6, Cli. 551. 
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CHAPTER XIII. 



CONTRACTS WHICH MUST BE IN WRITING. 

Contracts within section 4 and section 17 of the Statute 
or Frauds. W 
1. Contracts to charge executors and administrators on any 
special promise to answer damages out of their own 
estate, (e) 
[Such a contract would be anyhow void as a "nudum pactum," 
unless there were some consideration to support it.] 

3. Contracts to answer for the debt, default, or miscarriage 
of another. {^) These are contracts in the nature of a 
guarantie. (See post, Book II. Chap. VI.) 

3. Contracts in consideration of marriage. (^) This does not 

apply to a promise to marry between principals. (See 
post. Book II. Chap. VIII.) 

4. Contracts for the sale of interests in land, {e) This means 

any contract (not operating as a transfer) which relates 
to the sale of any interest in land. 

For example. An agreement to assign^ grants or surrender 
a lease j an agreement for the sale of " fructus na- 
turales " before severance from the soil. 

Illustration. Mrs. Cocking agreed with Ward^ in conside- 
ration of £100, to surrender her tenancy of a farm to 
the landlord, and to prevail on him to accept Ward as 
his tenant in her place. This was held to be an agree- 
ment for the sale of an interest in land within the 
meaning of the statute. (/) 

{d) 29 Carl. 2, c. 3. [See the statute at length in the Appendix.] 

(e) Sect. 4. 

(/) Cocking v. Ward, 15 L. J. C. P. 245. 
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5. Contracts which are prima facie not to be completed within 

a year, [a) 

Illustration. Messrs. Boydell brought out an illustrated 
edition of Shakespeare in eighteen numbers, two of 
which, at least, were to come out annually. Blundell 
agreed to take in the numbers ; received, and paid for 
the earlier numbers as they came out, and then refused 
to take any more. In an action by Boydell for breach 
of contract, it was held, that as no agreement in 
writing was proved, Blundell was not bound to take 
the subsequent numbers, (b) 

6. Contracts for the sale of goods of the value of £10 and 

upwards. 
The contract must be in writing, whether the goods are in 
existence at the time of the making of the contract or 
not. {d) 
Except — 

(i) In cases (1), (4), (5), and (6), where the considera- 
tion is executed. 
Illustration. Bluett had some illegitimate children 
by Knowlman, and agreed with her verbally to 
pay her £300 per annum, so long as she should 
maintain and educate them. At Michaelmas, 
1870, he discontinued his payments, but she 
continued the maintenance and education of the 
children as before. In May, 1873, she sued Bluett 
for two-and-a-half years^ arrears, and the Court 
held; that as the consideration was executed, the 
statute did not apply, and she was entitled to 
recover, (e) 



(a) Sect. 4, smAper Hawkins, J., in JJareyv. Shannon, 4 Ex. D., 81. 

(b) Boydell v. Blundell, 11 East, 154. 

(c) Sect. 17. 

(d) 9 Geo. 4, c. 14, s. 7. Lord Teuterclen's Act. 

(e) Knoiohmm v. Bluett, L. R. 9, Ex. 307. 
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(li) In case (6) where the buyer 

1. Accepts, and 

2. Actually receives 
a part of the Goods. (/) 

[§ Acceptance may be — 

1. Actual. That is with the intention of taking 
possession as owner. 

a- Illustration. Bistoli, a foreigner, bought 
at an auction some jewelry. When 
knocked down to him, he held it in his 
hands a few minutes, and handed it 
back to the auctioneer, saying he had 
been mistaken as to the value. In an 
action for not accepting the jewelry, the 
defendant pleaded the Statute of Frauds, 
and the above facts were put forward as 
evidence of an acceptance and receipt, 
sufficient to take the case out of the 
operation of the statute. The Court 
held, that it was a question for the jury, 
whether there had been an actual ac- 
ceptance by Bistoli, with an intention 
of taking possession as owner, {g) 

S- Gardner bought goods of Grout. After 
the sale he went to Grout's warehouse 
and got samples out of the bulk of the 
goods bought. The samples were 
weighed and entered against him in 
Grout's book. Grout refused to com- 
plete the sale, and in an action by 
Gardner for not delivering the goods, 
the Court held the above facts to have 
been an acceptance of a part of the 

(/) Sect. 17. 

ig) PhUUps V. Bistoli, 2 B. & C. 511. 
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goods, sufficient to destroy Grout's 
defence under the statute, (a) 
2. Constructive. Where the vendee has exer- 
cised some dominion over the goods. 
«• Illustration. Rogers bought a stack of 
hay of Chaplin^ and then resold part of 
it. He was held to have done an act 
inconsistent with a right of property 
continuing in the vendor, and to have 
accepted the hay within the meaning of 
the statute. (5) 
ji. Brengeri bought a carriage of Beaumont^ 
a coachbuilder ; he ordered certain alte- 
rations to be made, and then sent for and 
took a drive in it, saying he intended to 
take it out a few times, as he wanted it 
to pass for a second-hand carriage for 
purposes of exportation. He afterwards 
refused to take it ; and, in an action by 
Beaumont, it was held that, by assuming 
to deal with it as his own, he had 
accepted it. (c) 
§ Actual receipt. Where the vendor has parted with 
the possession of the goods, and placed them 
under the control of the vendee. 
§ There is also what may be somewhat paradoxi- 
cally called 
" Constructive actual receipt." 

1 . Where the vendor retains the possession of 

the goods, but under an altered character, 

so that he has lost his right of lien over 

them. 

Illustration. Elmore, a livery stable keeper, 

(fl) Gardner v. Grmt, 2 C. B. N. S. 340. 
(J) Chaplin v. Rogers, 1 East, 192. 
(c) Beaumont v. Brengeri, 5 C. B. 301. 
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sold to Stone a pair of horses. Stone 
told him lie had no place to put them 
inj and Elmore must keep them at livery 
for him. Elmore transferred them from 
his sale stable to his livery stable. In 
an action by Elmore for the purchase- 
money, it was held that^ the above facts 
shewed a delivery to, and a receipt by, 
Stone ; and that Elmore had lost his 
lien on the horses, his character of ven- 
dor being changed to that of agent for 
the purchaser, {d) 
2. Where the goods are in the possession of 
the vendor's agent, there will be a receipt 
by the vendee as soon as the agent has 
" attorned " to him ; that is, recognised 
him as owner. 
Illustration. Burn bought a hogshead of 
wine of Baker and Farnley, which was 
lying in the London Docks, and received 
from them a delivery order and invoice. 
He lost the de'ivery order, and refused 
to pay for the wine. In an action by 
the assignees in bankruptcy of Baker 
and Farnley for the price, it was held, 
that there could be no actual receipt of 
the wine by Burn until the delivery 
order had been accepted by the dock 
company, or the latter had consented to 
hold the wine for him. (e)] 
(iii) Also in case (6) where the vendee gives something in 
earnest to bind the bargain, or in part payment. (/) 
[Any sum so paid however small will suffice.] 

{d) Elmore V. Stone, 1 Taunt. 158. 
(e) Benthall v. Burn, 3 B. «& U. 423. 
(/) Sect. 17, 
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(iv) In all the cases where there is a memorandum in 
writwg of the agreement or bargain, (a) 
§ Essentials OK THK WRITTEN MEMORANDUM. It must contain^ — 
1 . The names o£ the parties. 
Illustration. Williams undertook to build certain cottages 
for William Owens and John Thomas, who handed him 
a guarantie of Thomas Lake, in the following terms : — 
" Sir, I beg to inform you that I shall see you paid 
to the sum of i€800 for the ensuing building, 
which you undertake to build for Messrs. Thomas 
and Owens of Caploch. 

"1 am, yours, &c., 

"Thomas Lake." 
This, in an action on the guarantie, was held not to be 
an agreement, inasmuch as the name of Williams, the 
other party to the contract, did not appear therein, [b) 
•Z. The subject matter. 

3. All the material terms, so that the question is not left 

in doubt. 

lllustrutioii. Sir John Bailey was in treaty with the 
Hon. ]Mr. Fitzmaurice for a lease of a house and 
stables, which were held by Fitzmaurice for two 
different terms of years. Letters passed between 
the parties, embodying some of the terms of the con- 
tract, but no mention was made of the commence- 
ment or duration of the lease of the stables. In an 
action by Fitzmaurice for not completing, it was 
held that these were material points, the omission of 
which was fatal to the validity of the agreement, (c) 

4. («•) The consideration, under section 4, [except in the 

case of a guarantie; where, it is now made unnecessary 
by section 3 of the Mercantile Law Amendment Act, 



(o) Sects. 4 and IV. 

(6) Williams v. L(tl;c, 29 L. J. Q. B. 1. 

(c) Fitzmaurice v. Bailey, 9 H. L, C. 78. 
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1856. {d) This provision was passed in consequence 
of the decision in the accompanying illustration, -which 
is still, however, an authority in respect of all other 
contracts within the Statute of Frauds. 
Illustration. Wain & Co., forbore to sue one Hall, in 
consideration of which Warlters promised to pay 
them some £56, the amount due from Hall to them. 
The promise was in writing, but no mention was 
made of the consideration of the guarantie. It was 
held that the plaintiffs could not recover, (e) 1 
{^•) The price, under section 17. If the price has been 
agreed upon. Otherwise a reasonable price will be 
implied. 
Illustration. Hoadly, a coach-builder, contracted in 
writing to build Sir Archibald McClaine a carriage. 
Xo agreement was come to about the price. When 
the carriage was sent home. Sir Archibald refused to 
accept it, as the price demanded was over £480. 
In an action by Hoadly for not accepting the car- 
riage, the Court held that the law would imply that 
a reasonable price was to be paid. (/) 
5. The signature of the party to be charged, or that of his 
authorized agent, (ff) 
[This need not be at the end of the document, so long as 

it clearly governs the whole agreement. 
Illustration. An agreement beginning, "I, James 
Crockford, agree to sell, &c.," was held to be suffi- 
ciently signed to satisfy the statute, (h) ] 
[Note. Several documents may be read together 
in order to constitute the memorandum, so long 
as the connection between them is apparent from 

(d) 19 & 20 Vict. 0. 97, s. 3. 

(e) Wain v. Warlters, 5 East. 10. 

(/) Hoadley v. McGlaine, 4 M. & Sc. 340. 

((/) Sects. 4 and 17. 

(h) Knight v. Crockford, 1 Esp. 191, 
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the documents themselves ; and parol evidence is 
not required to show such connection. 

Illustration. The following sale-note was sent 
by the vendors to one Sanderson^ unsigned. 
" Bought of Jackson & Hankin, distillers^ 
No. 8, Oxford Street, 1,000 gallons of 
gin; 1 in 5 gin, 7s'. £350." 
And suhsequently they wrote him a letter 
asking for directions, as to delivery, signed, 
" Jackson & Hankin." It was held that the 
two documents referred sufficiently to one- 
another, so as to be read together without 
parol evidence being necessary to explain 
their relation ; and, consequently, that they 
together formed a binding contract, {a) J 
II. A representation as to character. 

[See post, Book III. Part VI. Chap. II., and 9 Geo. 4, 
c. 14, s. 6. 

III. An acknowledgement of a debt, which will bar the Statute of 

Limitations. 
[See ante, p. 15; and 
9 Geo. 4, c. 14, s. 1. 
3 & 4 Will. 4, c. 43, s. 5. 
3 & 4 Will. 4, c. 27, ss. 14, 42. 
37 & 38 Vict. c. 57, s. 8. 

IV. A consent to the enjoyment of a servitude, which will pre- 

vent the operation of the Prescription Act, 1832. (6) 
For example. Twenty years uninterrupted enjoyment of 
a right to the access of light gives an indefeasible 
title, unless it appears that it was enjoyed under a 
written consent. 



(a) Saxmderson v. Jackson, 2 B. & P. 238. See also Ridgway v. Wlmrton, 
6 H. L. C. 238 ; Baumann v. James, h. R 3 Ch. 508 ; Long v. liniler, 4 C. P. D. 
450 ; Stewart v. Eddoioes, L. R. 9 C. P. 311. 

(6) 2 & 3 "Will. 4, c. 71, ss. 1, 2, 3. 
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V. Agreements between master and servant as to deductions 
from wages, in respect of certain matters under the 
" Truck Acts." 
[1 & 2 WiU. 4, c. 37, s. 23.] 

VI. Special contracts with railway companies for the carriage of 
animals and goods. 
\_^&epost, Book II. Chap, v., and 17 & 18 Vict. c. 31, s. 7.] 
VII. The acceptance of a bill of exchange. 

[^eepost, Book II. Chap. IX, and 19 & 20 Vict. c. 97, s. 6.] 
VIII. Agreements as to costs between solicitor and client. 
[33 & 34 Vict. c. 28,8.4.] 

IX. Agreements between husband and wife that the wife's pro^ 
perty before marriage shall be held to her separate use. 
[See ante, p. 9, and 33 & 34 Victj^^93, s. 11.] 

X. Special contracts betwee/^ f^^nmV^nd pawnee, where the 
loan is over m^^rhq lo hljJii arfT 
[Pawnbrokers Act,^J^^^, q§ ife^d^jffr ^.^^3, s. 24.] 

— gr Jj3iiT .'.^n-uuCX. .II 
. .o'^xiirtBl) Tifiiiijjoaq \\i\sV:>« 'loJj'ilrl 

'agBra/jb 9iIT .sgfixnxsb ^?ii\(\\us ^^I isdi t\ayvi^ 'lO 
\v'«3-5-i io ilxraai adi as ta:)UK\\us inai adi doidu 

-agnrrlfli adi lol baiiisiaism ad nso aohas as 6OX19H 
998 ^■laha&lz lo 89g£0 nij3i^T9D ni d^qaoxg) id-gh s lo iaaai 
Jo ioo'iq iuodibrr ^{.'f .qBiIQ .Y i-tal .III ^008] ^Uoc^ 
ngilw vino ^yiub b l o ilujjb ' ij a ' lul has ^e - g smBb [suioa 

.B9T0'iq ai ^:^fiflIBb IbjjJ'jb 
9Tori'ff" noitofi nr, i'loc/uss J-ofi IUtt ^isa'i^ 'lovowoif 

— aoad gfid a'ladi 
(^) hb^h a lo Ju9ma'gurdiii atU ■n.liiaVL 
.vJjjL Si lo iloBaicf adi lo^/L 
algygl adi lo giovoS lo g'lsnoiaaiiifnioO grIT 



.C .(\ ,s^iin ,ho'!V>L\q >Ai\',n'il no 'iai([B[h aili sol?, (n) 
E 
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CHAPTER XIV. 



OF TOUTS GENERALLY, (a) 

§ A TORT is an injury of wliicli the law takes notice^ proximately 
resulting in damage capable of legal estimation. 

§ A TORT CONSISTS OF 

I. A wrongful act. That is — 

1. Either the infringement of a rightj viz. : 

(i) The right of personal security, 
(ii) The right of personal liberty, 
(iii) The right of personal character, 
(iv) The right of private property. 

2. Or, the breach of a duty. 
II. Damage. That is — 

I. Either actual pecuniary damage. 

3. Or legal, that is, implied Aaxaage. [The damage 

which the law imputes, as the result of every 
infringement of a right.] 
Hence an action can be maintained for the infringe- 
ment of a right (except in certain cases of slander, see 
post, Book III. Part V. Chap. V.), without proof of 
actual damage, and for a breach of a duty, only when 
actual damage is proved. 
§ Mere damage, however great, will not support an action where 
there has been — 

1. Neither the infringement of a right {b) 

2. Nor the breach of a duty. 

Illustration. The Commissioners of Sewers of the levels 



(a) See the chapter on Eights of Action, ante, p. 3. 

(b) Ghasemore v. Richards, see ante, p. 3 ; Wood v. Wand, post. 
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of Pagham, in SusseXj erected certain groynes to pro- 
tect the levels from the inroads of the sea. These 
groynes caused the sea to flow with greater violence 
against J and so to injure, the adjoining lands of King. 
King sued the commissioners for compensation; hut 
the court held that they had committed no wrongful 
act ; as every man has a right to protect his own, and 
there is no duty cast upon him to protect his neigh- 
bours's land from the common enemy, (c) 
§ Torts pounded on contract are where a contract imposes a 
duty, and there has heen a breach of that duty. 
For example. Where Jones receives goods from Smith 
to carry them for hire, there is a contract between 
Jones and Smith that the former will carry the goods 
safely ; and also a duty imposed upon him to carry 
them with care. If therefore he loses the goods on 
the road he may be sued, at the option of Smith, either 
for a breach of the contract, or for negligence in the 
performance of his duty. 

1 . Where the wrongful act amounts to a felony, the remedy 

by action is suspended until public justice is satisfied 
by the prosecution of the offender. 

2. If it only amounts to a misdemeanor, the partv aggrieved 

may sue immediately, [d) 

(c) Rex v. The Pagham Level Commissioners, 8 B. & C. 360. 

(d) Reg. V. Hardeij, 14 Q. B. 541. 



e2 



BOOK II. 



OF PARTICULAR CONTRACTS. 



CHAPTER I. 



CONTRACTS FOR THE SALE OF GOODS. 

§ The title to goods rests prima facie on possession. The posses- 
sion of goods makes a good title against every one but 
the true owner. 
1. Where the sale is in market overt. [That is, in a shop in 
the city of London j and at any market elsewhere, estab- 
lished either by charter or prescription, j 
The purchaser obtains a good title against all the world. 
Except. Where the goods have been siolen and the thief 
has been convicted, upon the happening of which the 
property revests in the true owner, (a) 
[Note. Where a thief sells during the interval between 
the act of theft and his conviction, the purchaser, if 
he sells the goods to another, before the conviction of 
the thief, is not liable to the true owner. 
Illustration. Smith purchased in Smithfield Market 
eighteen sheep of a salesman named Parrott. They had 
come into Parrott's possession through one Bateman, 
who had stolen them from Horwood. Horwood gave 
notice to Smith of the theft, and demanded the sheep. 

{a) 24 & 25 Vict. c. 96, s. 100. " The Larceny Act." 
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But Smith refused to give them up, and subsequently 
sold them. After this resale Horwood prosecuted 
Bateman, who was convicted. Horwood then sued 
Smith in trover for the sheep, and it was held that he 
could not recover, (a) ] 
2. Where the sale is elsewhere than in market overt. 

(i) If the vendor has stolen the goods, the vendee 

obtains no title, 
(ii) If the vendor has become possessed of the goods 
wrongfully, the vendee gets no title. 
J /lustration. Bayes bought a horse at Kea's horse- 
repository, in Southwark. The horse had been 
stolen while at grass in the Essex marshes from 
Lee. Lee brought trover against Bayes for 
the horse ; and it was held that, Rea's reposi- 
tory was not market overt, and that Lee was 
entitled to recover the horse from Bayes. {b) 
(iii) If the vendor has obtained them under a pretended 
contract, and resells them before the true owner 
has avoided the contract, the vendee, without 
notice of the fraud, obtains a good title. 
Illustration. Wale bought a flock of sheep of 
Newington, and paid for them by a cheque on 
a bank at which he had no account. At 
Maidstone market (established under a local 
Act, and not a market overt), he resold them 
to Moyce, a butcher. Newington subsequently 
took the sheep out of Moyce^s possession, and 
Wale was convicted of obtaining them by 
false pretences. Moyce brought an action 
against Newington for wrongfully depriving 
him of the sheep, and the Court held that he 
was entitled to recover, (c) 

(tt) Honoood v. Smith, 2 T. R. 750. 

(6) Lee v. Bayes, 18 C. B. 599. 

(c) Moyce v. Newington, 4 Q. B. 1). 32, 
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§ Sale of goods by factors under "The Factors^ Acts." W 
(/) iff) 

1. Agents for sale, to yvhom goods are entrusted or consigned, 

can make a valid transfer of the same, even in fraud of 
their principals. 
Provided — 

(i) The vendee has no notice that such agent has no 

authority to sell, 
(ii) The transaction is in the ordinary way of busi- 
ness, (d) 

2. Agents fo)- sale, entrusted with, and having in their posses- 

sion, documents of title to goods, can make a valid 
transfer of the same, even in fraud of their principals. 
Provided the vendee has no notice that the agent is not 
the real owner, (e) 

3. Agents for sale, entrusted with the possession of goods, or 

the documents of title to goods, can make a valid con- 
tract oi pledge in fraud of their principals. 
Provided that the pledgee has no notice that the agent had 
no authority to pledge. (/) 

4. (i) A vendor who retains, as against his vendee, possession 

of documents of title to the goods which have been 
sold by him ; or, 
(ii) A vendee who has obtained possession of such documents, 
as against his vendor, can make a valid transfer 
or pledge of the same to a third party. 
Provided such second vendee, or the pledgee, has no 
notice of — 

(i) The previous sale ; or 
(ii) The vendor's lien, (g) 
I. An uxcondition'al salk is the transfer, for a price in money. 



(d) 6 Geo. 4, c. 94, s. 4. 

(e) 6 Geo. 4, c. 94, s. 2. 

(/) 5 & 6 Vict. c. 39, ss. 1, 3. 
(g) 40 & 41 Vict. c. 39, ss. 3, 4. 
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(>) of the right of property in specific chattels^ anfl of 

the attendant risk. 
,i' ■' ' '^'■■>IfUi-e,h'fiirt^(it 1'<) nil unconditional sale — 
io hsju-ii id ii'j[r) rphaft' the specific goods be ascertained, 
2. That the price be fixed. 
When these two matters are determined, the goods 
on r,;,.; ^iibgttoWi:^ the'^i'dj)i8#ty of the vendee, and the loss is his, if 

they perish. 

-igud io imsWm^'mp -Mkumr, on January 4th, 1825, agreed to 

sell Tarling a stack of hay for jgl45, the hay to be 

-;<9. vy.jq ■liaiiiH^feitiaMiAii^^il'f Jthe following May. It was so left in 

bilB-r n 3iIr>B^xf6r'st|f6S§8ssMi,^4nd was burnt. The Court held, 

.8lr>qi')niTjtiiat!i|;iie ^fi^^ifty iji^the hay had passed to Tarling, 

II. A CONDITIONAL SALE is the inchoate transfer for a price in 
■10 ^8hoo:g '^SLdmf-^o^W^kiighV fef J^roperty in specific chattels, 

1. The ddiltfgi8f'8(*fe)aet'%i>thetVendor, which is to put the 
barl insgB g^6(}S!4it»'tet(afel$ffeta;bl#'stkeil 

For example. Where( ^mjyi^aagrees to buy of Jones a set 
noiggsggoq (^feHait^ify 'iigi^soffi cjSn&itiaa; that Jones firSt re-corers 

iv^'id 3yj3iIthfeft'''fel''^ooji Qth oi aJJiJ iio airiua 

2. The weighing or measurin^iof igisbtis by the vendor, upon 
<«Jzf9iifiJ0o^jfei%%|@^^KsMaglof wMtfh*M^fice will depend. 
•\9\4u\v^'s l-fifUiifiaMm" ^HartjKlbeganaM ©oirj^ld to Le Mesurier, 

E^*li teJ'do? "Sf fftfeadfii'i'ea) ptjie* timber, measuring 
oil 8J3il ,^ gh^^^oQ^i ^t}'ik6m bfi'iem, AhBfL lying in the Ottawa 
river. It was to be paid feiJobefctee delivery, at the 
rate of 9ld:i^er^&^ii^miismqe^i(iff. An allowance was 
to be made(^)aei''wiy-'selthe' otHer, according as, when 
CrjLiom ui 9M'eis%M, ."^ti^as^t fyfljiiij to consist of more or less 

than 50,000 feet, a nd^t wasjto be delivered at Quebec. 

As soon as the timber arrived it was broken up by a 
storm, and a great ■b&Ttbf^iif'Tci^i (fe^f ore it was mea- 

' " ^ f ,U'. .; ,-t. .(!■„ : i. (•)) 
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sured. Le Mesurier & Co.j having paid the price 
under the contract^ sued to recover the same ; and it 
was held that they were entitled to do s-Oj as the pro- 
perty in the timber had not passed to them before it 
was lostj the transfer of the title being conditional on 
the final measuring of the timber^ which never took 
place^ {b) or 
3. The doing of some act by the vendee which is to be a con- 
dition precedent to his acquiring a right of property 
in the goods. 

Illustration., Alston bought certain sheep, on the 
terms that he should drive them home and depasture 
them for a certain time, and that the vendor during 
that time should pay. him so much a week for their 
pasture. If Alston then should pay him the price 
of the sheep he was to have them. The vendor, 
before the agreed period expired, sold the sheep to 
Mires. Alston sold them to Maa-wood. In an 
action by Mires in trover for the sheep, it was held, 
that the property in the sheep had never passed to 
Alston, and that Mires had a good title to the 
sheep, (c) 
§ In these cases neither the right of property nor the risk pass 
to the vendee until the completion of the condition on 
which the transfer depends. 
An agreement for a sale.. There can be no sale, but only 
an agreement for a sale, when the goods are not speci- 
fically set apart. 
For example. Where Wilks agreed with Shuttleworth & 
Co., to sell them twenty tons of oil out of the stock in 
his cisterns, it was held that there was no sale, [d) 
§ But as soon as the specific goods have been selected, and 
appropriated, and the selection and appropriation assented 

(b) Logan v. Le Mesurier, 6 Moore P. C. 116. 

(c) Mires v. Solebay, 2 Mod. Eep. 243. 

(d) White V. Wilhs, 5 Taunt. 176. 
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to by both parties^ the sale becomes complete, and the goods 

are at the vendees' risk. 

Illustration. Rohde & Co., agreed to sell Thwaites twenty 
hogsheads of sugar out of a quantity in bulk. Four 
hogsheads were filled, and delivered ; sixteen more were 
then filled up, and put aside for Thwaites, and notice was 
given to him to take them away, which he agreed to do. 
It was held in an action by Rohde & Co. against Thwaites 
for not taking the remainder, that the sale had been com- 
pleted, and that the property had passed to the defen- 
dant, (a) 
§ The appropriation may be — 

1. The act of the vendee ; as when he makes the selection, 

and removes them. 

2. The act of the vendor, which will be the first active step 

he takes with reference to the goods in favour of the 

vendee, after he has selected them. 

Illustration . Aldridge agreed with Knight to purchase 
100 quarters of barley at £2 3s. Od. per quarter, 
out of the bulk in Knight's, granary ; Aldridge to 
send sacks, and Knight to fill and despatch them. 
Aldridge accordingly sent to Knight 200 sacks, each 
of which would contain half a quarter of barley. 
Knight filled 155 of them, and applied to the rail- 
way for trucks for carrying them. The railway did 
not supply the trucks, and Knight emptied out the 
155 sacks into the bulk of barley in his granary, 
and filed his petition in bankruptcy five days after. 
Aldridge sued Knight's assignees for the barley, and 
it was held, that the property had passed in the 
barley which had been filled into the 155 sacks, but 
not in any which had not been put into the remain- 
ing sacks, {b) 

(a) Rohde v. Thwaites, 6 B. & 0. 388. 

(6) Aldridge v. Johnson, 26 L. J. Q. B. 296. 
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§ The property in the goods, though they may be appropriated 
and despatched, may still be retained by the vendor. 

1 . Either by express reservation, j 

2. Or by conduct showing an intention to make such a 

reservation. 

Illustration. Josse sold a quantity of coal, part of a 
heap in his yard, to Pope, for cash, to be shipped on 
board a vessel, chartered by Pope in his own name and 
on his own behalf to carry to London. Pope, before 
the coal was separated from the bulk, sold it to Moakes. 
Josse shipped the coal, and took three bills of lading, 
making it deliverable to Pope's order. Only one of 
the bills of lading was stamped, and this Josse kept ; 
sending on the second with the invoice to Pope. Josse, 
being unable to get the price out of Pope, sent the 
stamped bill to Nicholson, his agent, who got posses- 
sion of the coal. Moakes sued Nicholson in trover for 
the coal, and it was held that Moakes had no better 
title than Pope, his vendor; and that no title had 
passed to Pope from Josse, as the retention of the 
stamped bill of lading, was a clear indication of his 
intention to reserve his right of property in the 
coal, (c) 
§ Delivery. In the absence of any agreement to the contrary, 
the vendor will have done all that is required of him, 
when he has placed the goods at the disposal of the 
vendee. 
§ He must deliver neither more nor less than what has been pur- 
chased. 

Illustration. Mills ordered a dozen of wine of Hart. 
Four dozen were sent. It was held that Mills was 
entitled to send them all back, (d) 



(c) Moakes v. Nicholson, 34 L. J. 0. P. 273. 
((Z) Hart V. Mills, 15 M. & W. 85. 
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§ This vendee has a right of immediate possession. 

1. If the goods are sold /or cash, on tender of the price. 
§ Lien. Until tender of the price has been made^ tie un- 
paid vendor has a right of lien over the goods; that 
isj he may retain possession of them against the price. 
[Note. A right of lien gives the UB,faiiI vendor no 
right to sell.] 
3. If on credit, as soon as the bargain is struck, without 
reference to payment. The vendor's right of lien being 
waived. 

Defeasible by the vendee becoming insolvent before he 
gets possession, when the vendor's right of lien revives, 
and is exercised by — 

(i) The vendor's refusal to part with the goods if 
they are still in his possession. 
Illustration. Sanders & Co. sold eight pockets of 
hops to Saxby at £7 15s. Od. The hops were 
not paid for. After a portion of them had been 
delivered, Saxby became bankrupt. In an action 
in trover for the remainder of the hops by Saxby's 
assignees, it was held, that Saxby's right of posses- 
sion to the undelivered portion of the hops was 
rescinded by his becoming insolvent, [a] 
(ii) The vendor countermanding the delivery order, 
if the goods are in the hands of his bailee. 
Provided The goods have not been resold, nor the 
sub-purchaser attorned to by the bailee. 
Illustration. Messrs. Smith & Co., by their ag^nt, 
Alexander, warehoused certain sugars with 
Messrs. Little & Co., at Greenock. Smith & Co. 
sold the sugar to Bowie & Co., and gave them 
a delivery order on Alexander. Bowie & Co. 
sold to Messrs. McEwan & Sons, who produced 

(a) Bloxani v. Sanders, 4 B. & C. 941. 
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to Alexander's clerk the original delivery 
order, and received in exchange a slip with 
these words : — " Delivered to the order of 
Messrs. McEwan & Sons, this date, 43 hogs- 
heads of sugar ex St. Mary. Jas. Alexander, 
per J. Adams." In the meantime Smith & 
Co., finding Bowie & Co. insolvent, ordered 
Alexander not to deliver the sugar, and he re- 
moved it to another warehouse. In an action 
by McEwan & Sons for the Sugar, the House 
of Lords held, that Alexander not being in 
possession of the goods had no authority to deal 
with them; and, as Messrs. Little had never 
attorned to the plaintiffs. Smith & Co. retained 
their lien, {b) 
(iii) § The vendor countermanding the delivery order, 
when the goods are in the hands of his carrier ; 
upon which the goods revest in the vendor. 
§ The right to counter-order the delivery in such 
a case is called " the right of stoppage in 
transitu." 
§ The iransitus lasts until the whole 'of the goods 
come into the actual possession of the vendee, 
or of his agent for deposit. 
Illustration. Crawshay & Co., delivered 348 
bars of iron to Eades, a barge-owner, to carry 
to Hornblower at Stourbridge. Eades landed 
a part of the iron at Hornblower's wharf, 
and then, hearing he had a1)sconded, delivered 
no more, and reshipped what had been landed. 
He then sold a portion of the iron to repay 
himself a debt due from Hornblower, and 
delivered the residue to Hornblower's assig- 

(6) McEwan v. Smith, 2 H. L. C, 309, 
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nees. In an action by Crawshay & Co. 
against Eades for converting the iron, it was 
held that they were entitled to recover, for 
the right to stop in transitu continued until 
delivery was completed, and the property in 
the iron had not passed to Homblower, hut 
remained in Crawshay & Co. (a) 

(a) Crawshay v. Eades, 1 B. & C. 181. 
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CHAPTER II. 



FRAUDULENT SALES OE CHATTELS. 

Fraudulent saies op chattels. 

§ All sales of goods and chattels^ made with the intention o£ 
hindering^ delaying, or defrauding creditors, are fraudulent 
and void, as against the creditors. (6) 
§ The question of fraud, or no fraud, is for the jury. 
§ Chattels are frequently conveyed and mortgaged hy bill of sale, 
and are left in the possession of the assignor. In conse- 
quence of which the latter obtains a fictitious credit, through 
being held out to the world, as owning what really belongs 
to another. The legislature, with the view of securing 
notoriety to all transfers of chattels, where the vendee does 
not at once remove his purchases, has passed the 'Bills of 
Sale Acts — 

17 & 18 Vict. c. 36. 
29 & 30 Vict. c. 96. 
41 & 42 Vict. c. 31. : 

The first two of these statutes are only in force in relation 
to bills of sale executed before January, 1879, as the 
41 & 42 Vict, repeals them from that date. And bills of 
sale executed after January, 1879, ate governed by the 
latter statute. 
§ A BILL OF SALE Under these Acts of Parliament is void as 
against trustees in bankruptcy and execution creditors. 
In cases where the chattels conveyed remain for more than 
(by the old Act twenty-one days), by the Act of 1878, 
seven days after the execution of the bill of sale in the 
possession, or apparent possession, of the assignor, (c) 

(6) 13*Eliz. c. 5 ; 29 Eliz. c. 5. 

(c) 17 & 18 Vict. c. 36 ; 41 & 42 Vict. c. 31, s. 8. 
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Illustration. Coundon, a seafaring maiij had some fur- 
niture at No. 5, Nelson Street, Sunderland. He gave 
Robinson a bill of sale over it to secure an advance of 
£350, and went to sea. His wife then removed the 
furniture to two rooms in No. 12, Ward Street, and 
went to live with her daughter-in-law. Goundou re- 
turned in two years time, and joined his wife at the 
daughter-in-law^s. Eobinson demanded the furmtuce, 
and Coundon directed his wife to deliver to him the 
keys of No. 12, Ward Street. This was done, and 
Robinson locked up the house, but did not remove 
the furniture. Next day the sheriff put in an execu- 
tion on a judgment obtained against Coundon, and 
seized the furniture. The bill of sale was not regis- 
tered. It was held that the bill of sale did not require 
registration, as Coundon not being a de facto occupier 
of No. 12, Ward Street, the goods were not in his 
apparent possession. («) 
Unless — 

(i) Within (by the old Act twenty-one days), by the 
Act of 1878, seven days of such execution there 
be registered in the Queen's Bench — 

1 . A true copy of the bill of sale, with its schedules 

and inventories annexed .^o (,% th^c^fiTAct the 
bill of sale,,&(J.,/jiitS)^lsJ aljjsi ;io gJIid oJ 

2. An. affiflaYito^Qlari9^fe)tTo-f .*oiY SL ii li 
.^■i9Tog (S-Ji3TJsergimpf@|rtieTjes^*j|icBtoflfo^ bJJi^f sale. 

*(/3-) Its due execution and at^fg|gi^^.iijti:' 
y.v. bio7 81 JnQmBi(Pr)!<5^'i(de»?j-ip1(jegi[jotgijerresi^enfte, and pcou- 
.f.ioi\h'm noi:t/roozop&Jft<Pitr'!pf;jttfftfc#SgeWi«9«^iJthfe-gitesting 
it:sfft oiom Tol innmot byiti^Le^^j {fi^^iMlo odt 
,:;T8I % JoA od;t Ycf ,(fl:)T)hJSf<js-/fli^fir9^Aire^iyjge^dthe Actof 

sAi iii aka lo Hid QiU 1o 1^78/Jj'j;;9 odJ 'lofijj ariib novoK 

n)T^rS'42 ^IcTTc,' 31, s. TO. 

,fl .s ,rs .0 .1-.i7 iil- >', Ji. ; ,-){: . , .joiV 81 & TI (■.>) 
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(ii) The bill of sale be -re-registered every five years. 

(iii) The bill of sale be attested by a solicitor, (c) 

(iv) The attestation states that^ before execiition, the 

attesting solicitor had explained to the grantor 

the effect of the bill of sale, (c) 
(v) The consideration is set forth in the bill of sale, {d) 

(c) 41 & 42 Vict. c. 31, s. 10. 

(d) 41 & 42 Vict. 0. 31, s. 11. 
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CHAPTER III. 



OF A SALE OF GOODS WITH A WARRANTY, ON A 
CONDITION PRECEDENT, AND BY FRAUDU- 
LENT REPRESENTATIONS. 

I. A WARRANTY is a Collateral promise appended to a contract of 
sale, either — 
(i) Expressly, or 
(ii) Impliedly. 
§ Failure of the warranty does not entitle the vendee to treat 
the sale as void, to return the thing bought, and demand 
back the price paid. He must keep his purchase, and 
bring his action for damages on the warranty. 
For instance. If Jones sells Smith ahorse, and warrants 
him sound, and the horse turns out to be spavined, 
the sale of the horse is a good sale. It is the collateral 
promise that he is sound which has been broken. 
Smith therefore cannot return the horse ; his remedy 
is on the warranty. 

1 . An express warranty is an assertion, in terms, of a fact, 

of which the purchaser is ignorant ; and is confined to 

that fact. 

Illustration. Gupp sold Dickenson a horse, and gave 
him a receipt in the following terms : " Received JlOO 
for a bay gelding got by ' Cheshire Cheese ;' warranted 
sound." This was held to be an express warranty 
as to his soundness only; and not as to his parent- 
age. («) 

2 . A N I M I'Li ED WARRANTY is a pTomise, which, from the nature 

(a) Dickenson v. Giqjp, quoted in Bticld v. Fairmaner, 8 Bing. 48. 
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of the transaction^ the law imputes to the vendor, at the 
time of the contract of sale. 
(i) There is an implied warranty that the goods are the 
vendor's, when he sells as owner. 

Illustration. Eichholz went to the warehouse of 
Bannister, a " job-warehouseman," in Manchester, 
and bought and paid for certain pieces of print, 
which Bannister said were a job lot, just received 
by him. After the goods were delivered, it turned 
"^ out they had been stolen, and had to be given up to 
the owner. In an action by Eichholz to recover the 
price, it was held that there had been an implied 
warranty of title, on the sale by Bannister, who by 
his conduct must be taken to have affirmed that the 
goods were his. {b) 
§ But when he sells in any particular capacily, other 
than owner, [for instance, as sheriff, pawnbroker, 
or agent] he ojily warrants that he does not know 
of any defect in his authority to sell 
Illustration. One, Poley, hired a harp of Messrs. 
Chappell, and pledged it with Attenborough. 
The latter in due course sold the harp at auc- 
tion, as an unredeemed pledge to Morley. 
Subsequently Chappells claimed, and took the. 
harp from Morley, who sued Attenborough for 
breach of warranty of title. It was held that 
all that Attenborough had undertaken was, that 
'•the harp was an irredeemable pledge, and that he 
was not cognizant of any defect of title in it. (c) 
(ii) There is an implied warranty, when the vendor gives a 
description of yoods, and the vendee is not in a position 
to inspect them, that the goods are merchantable, and- 
f airly answer the description given. 

(b) Eichholz v. Bannister, 34 L. J. G. P. 105. 

(c) Morley v. Attenborough, 3 Ex. 500. 

f2 
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Ilhistratioii. Jones & Co. of Liverpool purchased of 
Just a quantity of Manilla hemp^ to arrive from 
Singapore by certain ships. On delivery it was 
found that the hemp was damaged by salt water. 
It had not lost the character of hemp, but was un- 
merchantable. Jones & Co. sold the hemp at a loss 
of £25 per cent., and sued Just for the deficit. It 
was held, that there was an implied warranty on 
Justus part to supply Manilla hemp of the quality 
of which the bales originally consisted/ in a mer- 
chantable condition, (a) 
(iii) When the vendor has notice that the article bought is to 
be used for a particular purpose, there is an implied 
warranty that it is fit for that purpose. 
lUusti-atioii . Edgington was a rope dealer. Brown 
sent to his shop for a crane-rope. Edgington's 
foreman measured the crane, and was told that the 
rope was required for raising pipes of wine. A rope 
was supplied, but when in use, broke with the weight 
of one of the casks. In an action by Brown for the 
value of the wine, it was held that Edgington had 
warranted the rope to be fit for the purposes to 
which he knew it was to be put, and that he was 
liable, {b) 
Unless the article sold is a known, described, and 
defined article. 

Iltimtrat/oii. Chanter had invented and manu- 
factured a patent smoke consuming furnace. 
Hopkins ordered one for his brewery. When 
fixed, it was found not to suit his brewing copper. 
In an action by Chanter for the price of the ap- 
paratus, it was held that all Chanter had contracted 



(a) Jones v. Just, L. R. 3 Q. B. 197. 
(i) Brown v. Edgington, 2 Sc. N. "R. 496. 
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to do was to supply one of his patent smoke con- 
suming furnaces ; that there was no warranty that 
it would consume smokCj and that the defendant 
having got what he had contracted to buy was 
bound to pay for it. (c) 
(iv) Where the vendor manufactures an article fur a specific 
purpose, there is an implied ivarranty that it is reason- 
ably fit for that purpose. 

Illustration. Newson was a coach-builder. Randall 

ordered and bought of him a pole for his carriage. 

The pole broke, and the horses were injured. In an 

action by Eandall for the value of the pole^ and for 

the damage done to the horses, it was held that 

Newson must be taken to have warranted the pole, 

and was liable, although there was a latent defect in 

the pole, which he could not have discovered, [d) 

(v) There is an implied warranty iii a sale by sample, that 

the bulk fairly corresponds with the sample. 

Illustration. Parker & Co. sold Palmer a quantity of 

East India rice. The contract contained the words 

''per sample." Palmer subsequently refused to 

accept the rice, as after-drawn samples did not 

correspond with those originally taken. In an 

action by Parker & Co., it was held that in a sale by 

sample, the vendor warrants that the bulk shall 

answer to the description of a small parcel exhibited 

at the time of the sale, (e) 

(vi) There is NO implied warranty as to quality, but the 

maxim " caveat emptor " [buyers beware) applies, 

where the vendee has an opportunity of inspectivg the 

goods, and biiys on his own judgment. 

{«•) Illii.strnfion. Mathews was a meat salesman in New- 

(c) Chanter v. HopMns, 4 M. & W. 399. 

{d) Randall v. Newson, 2 Q. B. D. 102. 

. (e) Parker v. Palmer, 4 B. & Aid. 387. 



70 EUBEIC or THE COMMON LAW. 

gate Street. Emmerton, a butcher^ saw a carcase, 

which appeared to be good meatj exposed for sale, 

and bought it of him on his own inspection. When 

cooked, it turned out to be unfit for human food. 

In an action by Emmerton it was held that as he 

bought the meat on his own judgment, there was no 

implied warranty on Mathews' part, (a) 

[fi-) Illustration. Parkinson, a hop-dealer, bought of Lee, 

another hop-dealer, five pockets of hops. The sale 

was by sample, with a warranty, that the bulk was 

up to sample, but with no further warranty as to the 

quality. On the hops turning out to have been 

fraudulently watered, (but not to the knowledge of 

Lee) and unsaleable, Parkinson sued Lee for a breach 

of an implied warranty of the quality of the hops ; 

but the court held that the plaintifi' bought on his 

own judgment, and should have required an express 

warranty if he intended to guard against a latent 

~ defect, and that there was no implied warranty in 

such a case. (6) 

II. A CONDITION PKECEUEXT. A coutract of sale may depend on 

conditions, the due performance of which is incumbent 

on the vendor, before the liability of the vendee attaches. 

For ea'aiiiple. Where Jones agrees to ship a cargo on 

board Smith's ship, provided the ship is alongside the 

wharf on a certain day. 

§ Where a condition precedent remains unperformed, the 

vendee may repudiate the whole contract, return the goods 

delivered under it, and sue for the price of them back 

again if paid. 

1 . Express conditions precedent are where the parties have in 

terms stipulated that the contract shall depend on the 

existence or the happening of certain matters. 

(a) Emmerton v. Mathews, 31 L. J. Ex. 139. 
(h) Parldnson v. Lee, 2 East, 314. 
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Ilhistrdt'ioii. Bannerman had some hops for sale. White 
inquired of him whether sulphur had or had not been 
used in their growth ; and on being assured that it had 
not, bought them. It afterwards appeared, that the hops, 
unknown to Bannerman, had been sulphured ; and White 
repudiated the contract. In an action by Bannerman 
for the price of the hops, it was held that White bought 
upon the terms that no sulphur had been used in dealing 
with the hopSj and that this was a condition precedent to 
his being obliged to take them, (c) 
2, Implied conditions precedent are those, which, from the 
nature of the case, the law imports into the contract. 
Illustration. Young was a stock broker, and was em- 
ployed by Cole to sell for him some Guatemala bonds. 
Young did so, and paid Cole the price, receiving 
delivery from Cole of four unstamped Guatemala bonds, 
which had been repudiated by the Guatemala govern- 
ment, and were valueless. Neither party knew that 
a stamp was necessary. Young, on discovering the 
nature of the bonds delivered, sued Cole for the price 
he had paid him ; and it was held that Cole was bound 
to refund it, as the contract being for the sale of real 
Guatemala bonds, the bonds delivered were worthless 
paper, and it is a condition precedent to every contract, 
that the thing delivered should correspond with the 
thing agreed to be sold. (^) 
III. Frauwulisnt repuksentatioxs. (See also ante, p. 30, and 
post, Book III. Part VI. Chap. II.) A representation is a 
statement by one party made before, or at the time of the 
contract, by which the other party is induced to enter into 
the contract ; but which is not an integral part of the con- 
tract itself. 



(c) Bannerman v. White, 31 L. J. C. P. 28. 
{d) Ym-ng v. Cole, 3 Bing. N. C. 724. 
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§ The fact of a representation being untrue will not entitle 
the party influenced by it to avoid the contract. 
Illustration . Hopkins bought a horse named "California," 
of Tanqueray at auction at Tattersall's. The day 
before the sale, while Hopkins was examining the 
horse, Tanqueray said to him, " You have nothing to 
look to, I assure you he is perfectly sound in every 
respect." On which Hopkins replied, " If you say so, 
I am perfectly satisfied j " and examined the horse no 
further. The horse turned out to be unsound : but 
Tanqueray was not aware of this when he made the 
above representation. Hopkins sued Tanqueray to 
recover a loss on the resale of the horse. It was held 
that what was said by the defendant was a representa- 
tion, and no warranty ; and as he made it in ignorance 
of the fact, there was no fraud, and the plaintifE was 
not entitled to recover, {a) 
§ If the representation be false to the knowledge of the 
PARTY MAKING IT, tMs is fraud ; and the party induced to 
enter into a contract on the faith of such false represen- 
tation, is entitled at once to repudiate the contract, to 
return any goods delivered, and sue for any price paid 
under it ; if he can restore the goods to the defendant in 
the state in which they were delivered to him. 
Illustration. Atherton's traveller sold to Udell a log of 
mahogany, and warranted it sound, knowing that it 
was defective. On cutting the log in two, the defect 
became apparent, and Udell brought his action against 
Atherton for deceit. The court held that the defendant 
was liable for the fraud of his agent, and that the plain- 
tiff would have been entitled to rescind the contract, 
had he not deprived himself, by cutting it in two, of 
the power to restore the log to the defendant in its 
original state, {b) 



(a) Hopkins v. Tanciu,eray, 23 L. J. 0. P. 162. 
(i) Udell V. Atherton, 30 L, J. Ex. 337 



SALE OF GOODS WIl'H A "WAEEANTT. 73 

A sale " ivlth all faults," ■will none tlie less be made on a 
fraudulent representation, if any contrivance has been 
resorted to, to conceal a defect. 

Illustration. Heath was owner of an unseaworthy vessel, 
whose hull was wormeaten, and keel broken. He 
removed her from the ways, where she lay dry, 
and kept her afloat in deep water, and then issued an 
advertisement for her sale, which described her hull as 
being nearly as good as when launched, but said she 
was to be taken " with all faults." In an action by 
Schneider, the purchaser of the vessel, it was held that 
the defects in the vessel having been purposely con- 
cealed, the vendors were not protected by the stipula- 
tion that she was to be sold " with all faults,'^ as that 
expression does not mean " with all frauds/' (c) 

(c) Schneider v. Heath, 3 Camp. 508. 
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OHAPTEK IV. 



CONTRACTS FOR WORK AND LABOUR. 

I. Master and sekvant. The contract between master and ser- 
vant is a mutual engagement^ express or implied. 

1 . On the part of the one^ to employ and remunerate. 

2. On the part of the other^ to serve. 

§ Where the service has been performed, in the absence of any 
express contract, the law presumes — 

1 . A hiring. 

2. For reasonable or customary wages. 

Unless the service is done for some near relative, as by 
a son for his father, in whicH case the presumption is 
the other way. 
§ JFhere annual tvages are reserved, or the contract is for an 
indefinite time, the hiring is a yearly one. 
§ Notice on either side must be (i) reasonable, or (ii) custo- 
mary ; terminating with the current year of service, in 
analogy with notice under a yearly tenancy. {See post, 
Book II. Chap. X.) 

Illustration. Beeston was clerk to Collyer, an army 
agent, and served him from March 1st, 1793, at a 
salary, paid quarterly, till December 23rd, 1826, when 
Collyer dismissed him. In an action by Beeston, it 
was held that the contract was a hiring for a whole 
year, and afterwards as long as the two should please, 
until the expiration of any current year from March 
the 1st. (a) 
§ The hiring of a domestic servant is an annual one, defeasible, 

(a) Beeston v. Collyer, -1 Bing. 309. See AkoForgaii v. Boiirke, 12 Ir. C. L. E. 
495. 
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by custom, by either party giving tlie other a month's 
wages or a month's warning. 
§ As to the termination of contracts of service. 

In tlie absence of any express agreement, either party 
may terminate the contract by giving — 
1. The customary notice, or 

3. In tbe absence of any custom, reasonable notice. 

§ A MASTEK MAV DISMISS HIS SER\ A.\T WITHOUT NOTlCIi 

1. For wilful disobedience to a lawful order. 
Illustratio?) . Renno agreed with Bennet to serve as 

carpenter's mate, on a voyage to the Southern Ocean. 
During the voyage he mutinously refused to work the 
ship, except to an English port. Bennet put him 
ashore at Java, and discharged him. In an action by 
B,enno for wrongful dismissal, it was held, that Bennet 
was justified in discharging him without notice. (6) 

2. For gross moral misconduct. 

Illustratio)! ■ Atkin, a clerk and traveller to Acton, 
hired by the year, assaulted Acton's maidservant, with 
intent to ravish her. In an action by Atkin for dis- 
missal without notice, the Court held, that Acton was 
justified in what he had done, (c) 
o. Habitual negligence, {d) 

4. Conduct calculated seriously to injure his master's 

business. 
Illustration. Read, a journeyman carpenter, was em- 
ployed by Dunsmore, a master builder, on a job in 
a house of a gentleman named Trenchard. Dunsmore 
dismissed Read for poaching on Mr. Trenchard's pre- 
mises. In an action by Read, it was held, that the 
master was justified in so doing, (e) 



(6) Rmno v. Bennet, 3 Q. B. 768. 

(c) Atkin V. Acton, 4 C. & P. 208. 

\d) Bobinson v. Hindnum, 3 Esp. 235 ; Callo v. Brounker, 4 C. & P. 518. 

(e) Bead v. Dunsmore, 9 C. & P. 588. 
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5. Incompetence, (a) 

6. Permanent illness, (b) 

§ A coxTRACT OF APFREXTiCESHip, {appreudre, to learu) is where 
the master^ being skilled in some handicraft, engages to 
teach the servant, as well as to employ and remunerate 
him. 

[As the apprentice is usually an infant, and, therefore, 
incapable of contracting, his parent, or some other 
interested person, usually enters into covenants with 
the master, that the apprentice will complete his 
service, j 
§ It may be dissolved — 

] . By cancellation of the indentures with the consent of 

all parties. 
•.i . By the death of either party. 

3. By the bankruptcy of the master ; in which case a por- 

tion of the premium may be returned, (c) 

4. By an apprentice, through the act of God being inca- 

pacitated from continuing the service. 
Illustration. Firth became apprenticed to Boast, a 
chemist and druggist, and afterwards afflicted with a 
permanent illness. In. an action by Boast for loss of 
services, it was held, that the non-performance of the 
contract by Firth was excused, as the parties must all 
along have had in contemplation the possibility of the 
defendant being permanently disabled by sickness, (d) 

"). By order of a court of summary jurisdiction, which has 
power to order the whole, or part of the premium paid 
to be refunded, (e) 
§ It is not dissolved — 

1 . By the apprentice falling sick. 



(a) Harmer v. Cornelius, 28 L. J. C. P. 85. 

(6) Guckson v. Stones, 28 L. J. Q. B. 25. 

(c) 32 & 33 Vict. c. 71, s. 33. 

(i) Boast V. Firth, L. R. 4 C. P. 1, 

(e) 38 & 39 Vict. c. 90, ss. 5, 6, 7, 12, 13. 
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2. By either partjr's misconduct. 

[ Thoughj if the apprentice refuses to learn^ the master 
is absolved from his covenant to teach. (/)] 
§ Powers op a court or summary jurisdiction in the case of 
apprentices. 

1 . A court of summary jurisdiction [that is^ a stipendary 

magistrate^ justice of the peace^ or mayor of a borough] 
has power to hear and determine disputes between 
masters and apprentices, where the premium paid is 
under £25. 
They may order — 
(i) The apprentice, under pain of fourteen days im- 
prisonment, to perform his duties ; or 
(ii) The instrument of apprenticeship to be cancelled 
and the whole or part of the premium to be 
repaid, {g) 

2. As to servants generally [other than domestic servants). 

The judge of a county court, or a court of summary 
jurisdiction^ where the amount in dispute does not 
exceed lElOj has power — 

(i) To hear and determine all kinds of claims 

and counter claims, 
(iij To rescind, or order security to be given for 
the due performance of, contracts between 
employers and workmen, (g) 
II. Contracts of taskwork. {See post, Bailments, locatio operis 
faciendi, post, Book II. Chap. V.) 
§ In contracts of this character — • 

1. The employer furnishes the materials. 

2. The employed contributes his labour. 

For example. Where Jones sends to Smith (a tailor) 

cloth to be made up into a coat. 
[NoTK. Where the employed provides the materials, 
as well as the labour, the contract is one of sale. 

(/) Baymond v. Minton, 1 Ex. 244. {g) 38 & 39 Vict. c. 90, ss. 5, 6, 12. 
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Illustration. Where Lee^ a dentistj agreed to make 
Griffin a set of artificial teeth, the court held the 
contract to be one of sale, and not one of work 
and labour, (a)] 

§ The employer impliedly contracts. 

1. To supply the materials. 

2. To do nothing to mislead the employed, as to the work 

undertaken. 

3. To accept the work when complete. 

4. To pay the customary or reasonable hire. 
§ The employed impliedly contracts. 

1. To commence the work without delay. 

2. To exercise reasonable care, skill, and diligence in the 

performance. 
;;. To follow the directions of the employer. 
1. To complete the work in a proper and workmanlike 
manner. 
§ Unskilful work. If the employed does his work so unskil- 
fully, as to render it useless to the employer, he cannot 
demand payment for it. 
Illustration . Duncan agreed with Blundell to erect a stove 
in BlundelPs shop, and to lay a tube under the floor, 
for the purpose of carrying off the smoke. Duncan 
did the work, but the plan was a failure, and the stove 
could not be used. In an action by Duncan, for work 
and labour, it was held that, as the employer derived 
no benefit from what was done, the plaintiff was not 
entitled to recover, {b) 
§ The employed has a lien on the material for the work which 
he has bestowed on it. But no right of sale. 
§ Where a special roNTiiACT remains uncompleted, ,\o action 

WILL lie in respect OF WORK AND LABOUR EXPENDED IN 

ITS PART PERFORMANCE (oT what is Called on a "quantum 
meruit.") 

(a) Lee, v. Griffin, 30 L. J. Q. B. 252. 
(6) Dimcan v, Blundell, 3 Starkie, 6. 
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Illustrations. («■) One Cutter, a sailor, was engaged by 
Powell, the master of the " Governor Parry," on a 
voyage from Jamaica to Liverpool, for a lump sum of 
thirty guineas, provided he "proceeded, continued, 
and did his duty, as second mate, till the end of the 
voyage." Cutter died on the voyage, and his personal 
representative sued Powell for the amount of wages 
earned up to the day of Cutter's death. It was held 
that he could neither recover on the special contract, 
as that had never been performed ; nor on a quantum 
meruit, for the parties having entered into an express 
contract, the law would not imply any other, (c) 
(/^■) Appleby & Co. agreed to erect certain machinery on 
Myers' premises, at specific prices for particular por- 
tions, and to keep it in repair for two years, the 
price to be paid on completion of the whole. After 
some 'portion of the work was finished, the premises, 
machinery, and materials were destroyed by an acci- 
dental fire. In an action by Appleby & Co. for the 
price of what they had completed, it was held that, as 
the special contract remained unperformed, they were 
not entitled to recover anything in respect of the por- 
tion of the work which had been executed, (d) 
§, Exceptions. 

1. Where the work is in its nature divisible and apportion- 
able, and there is nothing in the contract itself to the 
contrary, the right of remuneration accrues to the em- 
ployed, as the work proceeds. 

Illustration. Roberts, -a shipwright, engaged to put a 
ship of Havelock's into thorough repair. Before 
the job was finished, Roberts demanded payment 
for what was complete, and was refused. In an 
action by Roberts for the price of the labour and 



(c) ■ Cutter V. Powell, 6 T. R 320. 

(d) Appleby v. Myers, L. R. 2 C. P. 651. 
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materials already expended by hioij it was held that 
he was entitled to recover, notwithstanding that his 
contract was unperformed, [a) 

2. Where work has been done under the special contract, 

but not in accordance with it, and the other party has 
derived any benefit therefrom, a nevi promise is implied 
on the part of the latter to remunerate in proportion to 
the benefit he has received. 

Illustration. Darthez & Co. chartered a vessel of 
Mitchell, from London to Buenos Ayres, there to 
deliver her cargo, reload, and proceed to a port 
between Gibraltar and Antwerp ; freight for voyage 
out and home Jl,300, £200 to be paid in London 
on sailing, the remainder on final delivery of home- 
ward cargo. The ship proceeded to Buenos Ayres, 
delivered her cargo there, and sailed thence with a 
cargo of hides, consigned by Darthez & Co. for 
Gibraltar. At Fayal the ship and about one-third 
of the hides were lost. The vice-consul there, act- 
ing for Darthez & Co., transmitted the residue by 
another vessel to Darthez & Co.'s consignee at 
Gibraltar, where they were accepted. In an action 
by Mitchell for the whole freight, it was held that 
he could not recover the £1,300, as he had not 
performed his contract ; but that Darthez & Co. had 
accepted the hides at Fayal, and conveyed them on 
their own account to Gibraltar, and were liable to 
pay freight for the portion of the voyage terminating 
at Fayal, on a new implied contract to remunerate 
Mitchell for the service, of which they had received 
the benefit, {b) 

3. Where one party has, either — 

(i) Absohitely refu.<ied ; or, 

(a) Roberts v. Haveloch, 3 B. & Ad. 404. 

(b) Mitchell v. Darthez, 2 Bing. N.C, 555. 
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(ii) Rendered himself unable to perform, a special 
contract ; 
Then the other party may elect, either — 

(i) To sue at once for the breach of such special con- 
tract ; or, 

(ii) To treat it as rescinded, and sue on a quantum 
meruit /or what has been performed. 
Illustrations. («•) Hochster, a courier, agreed 
with De la Tour to enter his service on tte Ist 
- of June then next, at the rate of £10 a month. 
On May llthj De la Tour gave notice that he 
should not carry out the engagement; and on 
May 22nd Hochster brought an action for breach 
of contract. It was heldj that he was entitled 
to do so. (c) 
(/3) Colburn & Co. engaged Planche to write an 
article on ancient armour for their publication 
the " Juvenile Library." Planch6 made a 
journey to inspect a collection of armour, and 
made drawings thereof, and wrote part of his 
work. Colburn & Co., however, in the- mean- 
time, found the " Juvenile Library " a failure, 
and put an end to its existence. Planche sued 
them on a " quantum meruit." It was held, 
that the defendants had incapacitated themselves 
from performing their contract, and that the 
plaintifE was right in treating it as abandoned, 
and in suing for the work he had done, [d) 

(c) Eochsfer v. De la Tour, 2 E. & B. 678. 

(d) PlanchS v. Colburn, 8 Bing. 14. 
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CHAPTER V. 



BAILMENTS. 

§ A BAILMENT is a delivering [bailler to deliver) of a chattel to 

another^ for the purpose of its being dealt with in some 

way by that other^ either gratuitously, or for reward. 

For instance. If Jones sends his horse to Smith to be 

shod, that is a bailment of the horse to Smith for the 

purpose of the horse having his shoes nailed on. 

§ Bailments are of different kinds and may be classed as follows : 

I. Those for the benefit of the bailor. 

(i) Deposiium. This is where the bailor deposits a 
chattel with the bailee to be kept by him, gratuit- 
ously, for the bailor. 

For example. Where Jones, while he is on the 

continent, leaves his plate at his bankers, who 

make him no charge. 

(ii) Mandatum. Where the bailor delivers a chattel to 

the bailee, who is to take some active step with 

regard to it, gratis. 

For example. Where Jones hands his watch to 
Smith, for Smith to take it to a watchmaker for 
him, without charge. 

II. Those for the benefit of the bailee. 

(i) Commodatum. This is where the bailor, gratuitously, 
lends a chattel to the bailee, to be used by him and 
returned. 

For example. Where Jones lends Smith a dog, or 

a gun, or a toasting fork, and Smith is to return 

to him the identical dog, or gun, or toasting fork. 

(ii) Mutuum. Where the bailor, gratuitously, lends the 
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bailee a chattel for consumption by himj and one 
of like nature is to be returned to the bailor. 
For example. Where Jones lends Smith a dozen of 
champagnCj which Smith is to consume^ and 
Smith is to return another dozen of a like des- 
cription. 
III. Those for the benefit of both bailor and bailee, 

(i) Vadium, Where the bailor gives the bailee an 
article in pawn. 
[This is the bailment of a chattel, as a collateral 
security for the performance of an engagement, 
with an implied promise of restoration of the 
chattel, on the performance of the engagement.] 
(ii) Locatio rei. Where the bailor lets a chattel for hire, 
(iii) Locatio operis faciendi. Where the bailor delivers 
a chattel to the bailee. 

1. To be kept, 

2. To be carried, 

3. To have work performed upon it, 

by the bailee for a reward to be paid to him. 

For example. Where Jones scuds materials to 

Smith, and Smith is, for a price, to make them 

into a coat for Jones. 

§ DUTIES AND LIABILITIES OF A BAILOR, AND A BAILEE IN THE 
CASE OF 

I. Bepositum and Mandatum, 

1. The chattel must not be used by the bailee for his 

own benefit, otherwise the contract becomes one of 

" commodatum," 
2.' The bailee has no lien on the chattel for any expenses 

he may have been put to in regard to it. 
3. The bailee is bound to take such care of the chattel, 

as a reasonable man would take of his own ; and is 

liable tor gross negligence only. (See joo*/,Book III. 

Part IV. Chap. II.) 



84 EUBEIO or THE COMMON LAW. • 

4. The risk of loss, except from gross negligence, remains 
with the bailor. 

II. 1. Commodatum. 

(i) The risk of loss, except from negligence, 

remains with the bailor, 
(ii) The bailee is bound to take the utmost care 
of the chattel, and is liable for the least negli- 
gence. (See^05/, Book III.PartIV.Chap.il.) 
2. Mutwum. 

The risk of loss passes to the bailee. 

III. Vadium. 

1. The chattel may be used by the pledgee, if it is of 

such a character, as not to become the worse for 
wear ; but this will be at the pledgee's risk ia case 
loss should result. 

2. There is an implied warranty of title on the part of 

the pledgor, (a) 

3. There is an implied promise on the part of the pledgee 

to return the pledge as soon as the object of the 
pledging has been accomplished, (a) 

4. The pledgee is bound to take such care of the chattel 

as a reasonable man would take of his ownj and 
is only liable for ordinary negligence. [See post, 
Book HI. Part IV. Chap. II.] 

5. If the time for redemption is fixed, it cannot be cur- 

tailed by either party. 

6. The chattel may be sold by the pledgee on default 

made by the pledgor, where the time for redemption 
is fixed ; and where it is not fixed, at any time after 
notice to the pledgor, {b) 

7. On the sale of the chattel, the pledgee must account 

to the pledgor for the balance, if any, beyond the 
amount for which the pledge was collateral security. 

{a) Cheeseman v. Exall, 6 Ex. 344. 

(6) Pigot V. CubJey, 15 0. B, N. S, 701. 
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8. The risk of loss, except from uegligencej remains 
with the pledgor. 
[The law relating to pledges taken by pawnbrokers, where 
the amount advanced is £10 and under, is now 
governed by the Pawnbroker's Act, 1873. (c)] 
IV. Locatio ret. 

1. If the chattel is let for any particular purpose, 
the bailor warrants that it is reasonably fit for 
that purpose ; but does not warrant against any 
latent defect undiscoverable by reasonable ex- 
amination. 

Illustration. Cockrell, and certain other gentle- 
men, were stewards of the Cheltenham steeple- 
chases. He contracted with a competent builder 
to erect a stand, to which the public were to be 
admitted to see the races at 5s. per head. The 
builder constructed the stand improperly, not to 
CockrelFs knowledge, but, still, so that a compe- 
tent surveyor would have discovered the defect. 
When the race meeting was held, the stand 
gave way, and Francis, who was upon it as a 
spectator, was injured. In an action by 
Francis, it was held, that Cockrell was liable, 
as the contract between him and the public 
was, that the stand was reasonably fit for the 
purpose for which it was built and that due 
care had been exercised in its construction, [d) 

2. The bailee of a chattel, let to him for hire, is bound 

to use it in a proper and reasonable manner. 

3. And to restore it within a reasonable time, in the 

same condition in which he received it, reason- 
able wear and tear being allowed for. 

4. The bailee is bound to take such care of the chattel 

(c) 35 & 36 Vict. e. 93. 

{d) Francis v. Goekrell, L. R. 5 Q. B. 501. 



86 EUBEIO OF THE COMMON LAW. 

as a reasonable man would of his own, and is 

only liable for ordinary negligence. (See post, 

Book III. Part IV. Chap. II.) 

Illustration. Keate hired a pair of coachhorses 
from Deane. On one of them being taken 
slightly illj he prescribed for, and treated it, 
himself. The horse, in consequence died. In 
an action by Deane for the value of the horse, 
it was held, that Keate was liable, as he had 
not exercised that degree of care, which might 
be expected from a prudent man towards his 
own horse. («) 
5. The risk of loss (except from negligence) remains 

with the bailor. 
V. Locatio operis faciendi — 

1 . The bailee Is boimd to take such care of the chattel 

as a reasonable man would take of his own ; and 

is only liable for ordinary negligence. (See post, 

Book III. Part IV. Chap. II.) 

Illustration. Searle left two carriages in charge 
of Laverick, a liverystable keeper, who put them 
into a recently erected shed. The shed, which 
had been built for him by a competent builder, 
was blown down, and the carriages injured. 
In an action by Searle for the damage done to 
the carriages, evidence that the shed had been 
unskilfully built was rejected, and the plaiutifE 
was nonsuited. The Court held the nonsuit 
right, as the defendant was only bound to exer- 
cise such care in keeping the carriages as would 
be taken by an ordinarily careful man. (6) 

2. The risk of loss (except in the case of negligence) 

remains with the bailor. 



(a) Deane v. Keate, 3 Camp. 4. 
(6) Searle v. Laveiich, L. K. Q. B. 122, 
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Except. In the case of — 

1 . Inn keepers ; 

2. Common carriers ; 

who are held to he " Insurers j" and to guarantee the 
safety of goods entrusted to them^ in any event. 
Unless the loss arises from — 

(i) The act of God ; 

(ii) The Queen^s enemies ; 

(iii) Contributory negligence on the part 
of the bailor. (See post, Book III. 
Part IV. Chap. I.) 

(iv) Inherent vice in the chattel itself. 

Illustration. Smith was secretary to a 
line of steamers running between Lon- 
don and Aberdeen. Nugent shipped a 
mare on board one of such steamers. 
During the voyage the weather was 
roughs and partly from this cause and 
partly from the mare herself becoming 
frightened and struggling, and without 
any negligence on the part of the ship- 
owner's servants, the mare was injured, 
and subsequently died. In an action 
by Nugent for the value of the mare, it 
was held, that a common carrier does 
not insure against the irresistible force 
of nature, or against defects in the thing 
itself carried, (c) 

[Innkeepers.] 

The liability of innkeepers is further limited by the " Innkeepers 

Act, 1863," (d) which provides that — 
§ An innkeeper is only liable to the amount of £30 for the 

(c) Ny,gent V. Smith, 1 C. P. D. 423. 
{d) 26 & 27 Vict. c. 41. 
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goods of a guestj wliicli have been brought upon the 
premises. 

Unless — 

1. The goods shall have been "stolen, lost, or injured 

through the wilful act, default, or neglect, of the 
innkeeper or his servants." 

2. The goods have been deposited with him expressly 

for their safe custody. 

3. He has failed to exhibit in the entrance hall of his 

inn a copy, of the first section of the Innkeepers 
Act, 1863. 

Illustration. Bacon kept the "Old Ship Inn" at 

Brighton, and posted in his hall a copy of the 

first section, from which the word "act" was 

accidently omitted, and the sentence ran, " wilful 

default or neglect," instead of " wilful act, 

default, or neglect." Spice occupied a bedroom 

in the inn ; and his watch, rings, and purse were 

stolen during the night. In an action by Spice 

for their full value, £119, it was held, that Bacon 

was not protected by the statute, since he had 

failed to exhibit a copy of a material portion of 

its first section as required, (a) 

§ An innkeeper has a lien for his charges on all goods brought to 

the inn by the guest. 

§ He may sell the same to discharge the debt of the guest after 

the expiry of six weeks, and after a month's notice of the 

intended sale has been given in certain newspapers (6) . 

[Common Cahriers.J 

§ Common Carriers. Persons who undertake to transport 
passengers or goods from one fixed place to another, for 
hire, either by land or water. 

(a) Spice v. Bacon, 2 Ex. D. 463 ; 26 & 27 Vict. c. 41, s. 1. 
(6) The Innkeepers Act, ,1878, 41 & 42 Vict. c. 38. 
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[Note, Carriers were heldj at common laWj to be re- 
sponsible for tbe safety of the goods entrusted to tbem, 
(subject to the exceptions above referred to on p. 87) 
by reason of tbeir having greater facilities than other 
bailees for combining with thieves to the prejudice of 
the public. This was a very onerous liability, and a 
practice grew up among the carriers, of insisting on 
the parties, for whom they were to carry goods, enter- 
ing into a special agreement limiting the risk, or 
paying a proportionately increased freight. Notices 
were posted up by them in their receiving offices, which 
were held by the courts, if brought to the knowledge 
of the consignor, to be incorporated in the ordinary 
contract to carry ; though the carriers were still liable 
for gross negligence. In consequence of the fre- 
quency of the disputes which arose upon the question 
of the consignor having a knowledge of the notice, 
the legislature passed the " Land Carriers Act, 1830," 
which limited the carriers' liability to the amount of 
i610 upon various descriptions of goods, unless their 
value was declared, and an increased charge paid on 
account of them. The right to make special contracts 
was not, however, interfered with. As time went on, 
the railways and canals gradually obtained a monopoly 
of the carrying trade, and by insisting on taking goods 
only on the terms of special contracts, were in a fair 
way to emancipate themselves from all risk of loss, 
even when it arose from their own gross negligence. 
The legislature accordingly stepped in again, and 
passed the "Railway and Canal Traffic Act, 1854," 
which prohibits the companies from avoiding their lia- 
bility by means of notices and conditions, but allows 
them to make special contracts, which are just and 
reasonable in the opinion of the courts, provided they 
are in writing, and signed, by the consignor. It also 
limits their liability on the carriage of various ani- 
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mals, unless their value is declared^ and a higher 
freight paid.] 
§ Eights and liabilities ov common carriers. 

1. A common carrier is bound to receive all such goods, as he 

professes to carry, on the proper charge being tendered. 

2. He is bound to use reasonable despatch. 

3. The carrier impliedly promises that he will provide con- 

veyances reasonably fit for the purpose, to which they 
are put, and servants of competent skill. 

4. He has a lien on the goods conveyed, for the freight of 

those goods ; but not for a general balance due to him. 

5. In the absence of any special agreement, the carrier is 

liable for the due performance of his contract to the 
consignee, and not the consignor; unless the right of 
property, and the risk remain with the consignor. 
For instance. If Jones sells Smith a hogshead of ale at 
1*. 6d. a gallon, and delivers it to a carrier to convey 
to Smith, he is acting as Smithes agent in so delivering 
it ; and Smith, in the event of the ale being lost, will 
be the party to sue the carrier. But if Jones sends 
Smith by carrier fifty pairs of boots " on sale or 
return," and the boots are lost on the road, the pro- 
perty in them remains with Jones, and he is the 
party to sue the carrier. 
f>. A common carrier is not bound to carry live animals, and 
may decline to receive them, except under a special 
contract, (a) 

7. He is not bound to convey dangerous goods; and the 

transport of certain dangerous articles is regulated by 
the "Explosives Act, 1875." (b) 

8. He cannot refuse to receive packages on the ground of a 

refusal to give information as to their contents, (c) 

9. Kailway companies are not common carriers of passengers ; 



(a) Harrison v. L. B. & S. Coast Ry. Go., 31 L. ,1. Q B. 113 

(6) 38 Vict. c. 17. 

(c) Grouoh V. L. tO N. W. By. Go., 7 Ex. 705. 
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and do not warrant their safe conveyance at all events ; 
but are liable for the least negligence, {d) 

10. A railway company in virtue of the private statute by 

which it is incorporated, is made a common carrier of the 
personal luggage of passengers ; and is liable for its safe 
delivery, unless the passenger takes it under his own 
immediate control. 

Illustration. Bergheim travelling to Yarmouth by the 
Great Eastern Railway, directed a porter on the plat- 
form, where the train was drawn up, to put a valuable 
dressing-bag into the compartment in which he, Berg- 
heim, was about to travel, while he went to the refresh- 
ment room. The porter did as he was ordered, and 
locked the door of the carriage. On Bergheim's re- 
turning and entering the carriage it was discovered 
that the bag had been stolen. In an action by Berg- 
heim for the value of the bag, the jury found that 
there had been no negligence on either side ; and the 
court held that the company were not insurers of 
luggage placed, at the traveller's request, in the com- 
partment in which he was himself to be carried, (e) 

11. Common carriers, by land, are not liable to a greater 

extent than jglO on the loss of the following goods. (/) 
Unless — 

(i) Their value has been declared, at the time the 

goods are received from the consignor, 
(ii) A proportionately increased charge is paid for 
freight, (ff) 

(d) Bedhead v. The Midland By. Co., L. R. 4 Q. B. 383. 

(e) Bergheim v. Gt. E. By. Go., 3 C. P. D. 221. 

(/) Gold or silver coin : gold or silver, -whether in a manufactured state, or 
no ; precious stones, jeweby ,watches, clocks, time-pieces, trinkets, bills, hank- 
notes ; orders, notes, or securities for the payment of money ; stamps, maps, 
writings, title deeds, paintings, engravings, pictures, gold or silver plate, or 
plated articles, glass, china, silks in a manufactured state, or not, furs, lace, 

{g) The Carriers Act, 1830, 1 Will. 4, c. 68. 
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12. Every railway and canal company is liable for any damage 

caused by tbe neglect^ or default^ of their servants, in 
receiving, forwarding, and delivering, animals, and goods, 
notwithstanding any notice or condition to the contrary 
which they may have made. 
They are not however liable for damage done to a horse, 
or neat cattle, or sheep and pig, to a greater extent than 
£50, £15, and £2 per head, respectively. 
Unless — 

(i) Their higher value has been declared at the time 

the goods are received from the consignor, 
(ii) An additional charge is paid in respect of the 
greater value. 
They may make a special contract with the consignor. 
Provided — 

(i) It is just and reasonable, 
(ii) It is in writing, 
(iii) It is signed by the consignor, (a) 
[Note. It has been held that the " reasonable con- 
dition," and the " special contract in writing " 
mentioned in the 7th section of the Railway and 
Canal Traffic Act are synonymous, {b) ] 

13. Where goods have been stolen by the servants of the 

carrier, he is not protected by the "Carriers Act, 
1830." (c) 

14. Carriers by water, can limit their liability (except where 

the loss arises from their own negligence) by a special 
contract, such as the clauses in a charter party or a bill 
of lading, which provide against loss by fire, dangers and 
accidents of the seas, rivers, navigation, &c. 

15. The owner of a seagoing ship is not liable for damage, 

happening without Lis fault. 

(a) The Railway and Canal Traffic Act, 18J4. 17 & 18 Vict. c. 31. 

(b) 17 & 18 Vict. c. 31, s. 7 ; Peek v. If. Staffordshire Rtj. Co., 8 H. L. C. 473. 

(c) 1 Will. 4, c. 68, s. 8. 
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(i) For goods damaged by fire on board bis sbip. 
(ii) For any gold, silver, watches, jewels, or precious 
stones, stolen, or embezzled, on board his ship. 
Unless the shipper has, at the time of loading, declared 
their value in writing, (d) 

16. A shipowner is not liable for damage happening without 

his fault, to (i) person or (ii) property on board his ship 
to a greater extent than £15 and £8, respectively, for 
every ton of the ship's registered tonnage, (e) 

17. Carriers by land and sea jointly, by publishing in their 

booking-ofiice, and printing on the back of their receipt, 
or freight-note, a notice to the effect that they will not 
be responsible for damage caused by fire or accident to 
animals and goods carried by sea, may limit their 
liability m that respect. (/) 

18. Railway companies are bound to make the same charge 

for carriage to all parties without favour, {g) 

19. A railway company, which forwards goods by other lines 

beyond its own limits, and receives an entire payment 
for the whole journey, is liable to the consignee, though 
the goods are lost when in the custody of the other com- 
pany. 

Illustration. Goods were delivered at Bath to the Great 
Western Railway Company, who received the freight 
for the whole journey, to be carried to Collins at 
Torquay. The line of the Great Western Railway 
ended at Bristol, where the goods had to be transferred 
to the Bristol and Exeter Railway Company; while 
under the care of the Bristol and Exeter Railway Com- 
pany the goods were destroyed by fire. In an action 
against the Bristol and Exeter Railway Company by 

(d) Merchant Shipping Act, 1854, 17 & 18 Vict. c. 104, s. 503. 

(e) Merchant Shipping Amendment Act, 1862, 25 & 26 Viet. c. 63, s. 54. 
(/) Regulation of Railways Act, 31 & 32 Vict. c. 119, s. 14, 

{g) 8&9 Vict. c. 20,,s. 90, 
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Collins for the value^ it was held that thf contract had 
been made with the Great Western Railway Company^ 
and that the Bristol and Exeter Eailway Company 
were not liable, (a) 
20, At the end of the transit the carrier is bound to keep the 
goods a reasonable time for the consignee to claim them 
in^ during which time his liability as an insurer continues. 
After a reasonable time this extraordinary liability ceases, 
and he becomes a mere bailee of the goods for hire. 
Illustration. Heugh & Co., acting on an order supposed 
to come from the Southwark India-rubber Company, 
but really sent fraudulently by one Nurse, a former 
traveller of the company, consigned certain goods by 
the London and North Western Railway Company to 
the India-rubber Company. The railway company 
having tendered the goods at the premises pf the 
India-rubber Company, where they were refused, took 
back the goods to the station, and sent an advice- 
note to the India-rubber Company asking for instruc- 
tions. Nurse called two days after with the advice-note, 
and a forged delivery order, and the railway company 
delivered the goods to him. In an action by Heugh 
& Co., against the railway company, it' was held that 
the railway company at the time of the delivery to 
Nurse, had ceased to be carriers, and had become in- 
voluntary bailees of the goods, and were only bound 
to act with ordinary care, and that Heugh & Co. could 
not recover. (6) 

(a) Collins v. The B. d; E. By. G., V H. L. C. 194. 
(6) Heugh v. L. d- N. W. By. Co., L. B. 5 Ex. 51. 
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CHAPTER VI. 



OP CONTRACTS OF INDEMNITY. 



I. Guaranties. 

§ A GUARANTiE is a promise to answer for the debt^ default, or 
miscarriage of another, who is himself primarily liable. 
For example. Where Jones promises that if Smith will 
give Robinson credit he will pay Smithes account 
against Robinson, if Robinson fails to do so. 
§ Its essentials — 

1 . It must be in writing and signed by the party to be bound, 

or there must be a sufficient memorandum of it to satisfy 
the Statute of Prauds. (c) [See ante, pp. 41, 46, 47.] 
Bat the consideration need not appear on the face of the 
guarantie. {d) [See ante, p. 46.] 

2. The third party (the principal) must he primarily liable. 

Illustration, Gammon, in consideration that Bird and 
certain other creditors of one Lloyd, should give up 
their claims against Lloyd, and that Lloyd's farm 
should be assigned to Gammon, promised to Bird the 
amount due to him. Bird sued Gammon for the 
amount, alleging a guarantie on Gammqn's part to 
pay Lloyd's debt. But the court held that he could 
not recover, as Lloyd having ceased to be liable. Gam- 
mon's promise was not one to pay the debt of a third 
party, (e) 

(c) 29 CarL 2, c. 3, s. 4. 

(i) 19 & 20 Vict. c. 97, s. 3. 

(e) Bird v. Gammon, 3 Bing. N. 0. 883, 
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3. Tlie debt, or act, for -which the guarantie is given, must he 

& future and not a past transaction. 

Illustration. Welch and Adams gave the London and 
Provincial Bank a letter, in which they promised 
to indemnify the bank to the extent of i6 1,000 
advanced, or to be advanced, to one Pinney. At 
that time Pinney was indebted to the bank to the 
amount of upwards of £1,400. In an action by 
the bank on this letter, it was held that the sum 
already advanced amounted to more than the sum 
which the letter guaranteed; and the indemnifi- 
cation, therefore, being for a past consideration, no 
action would lie. («) 

4. An offer of a guarantie must be accepted, before it becomes 

binding on the guarantor. 

Illustration. Tinkler directed the following letter to 
Mozley & Son, publishers : — " Gentlemen, Mr. 
France informs me you are about publishing an 
arithmetic for him and another person, and I have 
no objection to being answerable as far as j650." 
This letter was sent to Mr. Mozley, who, without 
communicating with Tinkler, proceeded with the 
publishing. In an action by Mozley & Son against 
Tinkler on the letter, tlie court held that it was only 
a proposal; which required an answer; and as the 
plaintiffs had not communicated their acceptance to 
the defendant no action could be sustained, {b) 
§ Rights and liabilities of the surety. 

1. The surety is discharged, if without his consent. 

(i) The original contract is materially altered, or a new 
contract is substituted for it. 
Illustration. Harrison agreed with Smurthwaite to 



(a) Bell V. TFelch, 9 C. B. 154. 

(b) Mozley v. Tinkler, 1 C. M, & R. 692. 
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purchase o£ him an unfinished ship called the 
"• Devonport/' for the price of £14,750, and an 
old ship of Harrison's to he taken in exchange 
called the " Lord Dalhousie " ; and also, that 
Smurthwaite should finish the " Devonport " 
within two weeks of her arriving in London, and 
repair the " Lord Dalhousie," and procure her to 
he classed A 1 at Lloyds for eight years, Harri- 
son advancing the sum of ^66,000 to Smurth- 
waite on mortgage of the "Lord Dalhousie." 
Seymour gave Harrison his hond as surety to 
Smurthwaite, conditioned to he void, if Smurth- 
waite repaired the " Lord Dalhousie " forthwith, 
and finished the "Devonport" within the two 
weeks in the fashion agreed upon. Afterwards 
Harrison and Smurthwaite made another agree- 
ment, without the knowledge of Seymour, whereby 
the time for the completion of the " Devonport " 
was shortened, and additional work was to be 
done to her. In an action by Harrison against 
Seymour on the bond, Smurthwaite having made 
default, it was held, that, as far as concerned the 
"Lord Dalhousie," the defendant was liable; 
but as the contract in respect of the " Devonport " 
had been materially altered behind his backj he 
was absolved as to that part of his liability, (c) 
(ii) The creditor by a binding contract enlarges the time 
for payment by the principal. 

Illustrations. («•) The Croydon Gas Company con- 
tracted with Dickinson to supply him with ammo- 
niacal liquor, payment to be made monthly, and 
within the first fourteen days of each month. 
Pollard & Child were sureties for Dickinson that 

(r) Hairison v. Seymour. L. R. 1 C. P. 518. 
H 
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he would pay wtat from time to time became due 
to the gas company. After the first fourteen 
days of August, 1875, the company took a pro- 
missory note from Dickinson for the amount due 
for July. Dickinson made default in payment of 
the amounts due for July, August, and September. 
In an action by the company against the sureties, 
it was held that, as they had given Dickinson fur- 
ther credit by taking his promissory note for the 
amount due in July, the sureties were absolved as 
to that payment, though not as to those due in 
August and September. («) 
m.\ Coombe & Delafield were brewers, and supplied 
one Joseph with porter, on a guarantie from Woolf. 
On December 1, 1829, there was £45 due from 
Joseph. Coombe & Delafield applied for payment 
in June and August, 1830, and, failing to get paid, 
they, in October, took Joseph's promissory note 
for the amount, at two months. In November, 
Joseph became bankrupt, and Coombe and Dela- 
field sued Woolf on the guarantie. It was held 
that as they had disabled themselves from suing 
Joseph immediately, by taking his note at two 
months, time had been given him by a binding 
contract, and the surety was discharged. (6) 
3. The surety may, when his promise is not made under seal, 
at any time after notice to that effect, revoke his promise, 
and discharge his own liability in futuro. 
Illustration. Davies & Son guaranteed the payment by 
Davies & Co., of Newtown, of all bills Offord should 
discount for Davies & Co., of Newtown, for the space 
of twelve months. Before the end of the twelve 



(a) Groydon Gas Gompany v. Dickinson, 2 C P. D. 46. 
\h) Goombe v. JFoolf, 8 Biiig. 156, 
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montliSj Davies & Co. revoked tlieir guarantie by- 
notice. In an action by Offord on the guarantie for 
non-payment by Davies & Co., of Newtown, of bills 
discounted by him after tbe date of tbe notice, it was 
held that the revocation was good, and that he was 
not entitled to recover, (c) 

3. As soon as the principal has made default, the surety may 

step in, pay the debt, and sue the principal in the creditors 

name. 

Illustration. Williams, J., says, in Strong v. Foster, 
''What I understand by a giving of time is this. The 
surety has a right at any moment to go to the creditor 
and say, 'I have reason to suspect the principal debtor 
to be insolvent, therefore / shall call upon you to sue 
him, or permit me to sue him.' If the creditor has 
voluntarily placed himself in such a position as to be 
compelled to say he cannot sue him, he thereby dis- 
charges the surety." [d) 

4. It is the surety's duty to see that the principal fulfils his 

engagements ; and there is no obligation of active diligence 
against the principal on the creditor's part. 
Illustration. Goring, in April, 1825, sold certain timber 
to Edmonds, junior, on a guarantie being given by 
Edmonds, senior, that the son would pay. Goring 
received part payment from the son, and made re- 
peated unsuccessful applications to him for the residue 
till December, 1827, when the son became bankrupt. 
Goring never disclosed the result of these applications 
to the father, but sued him on the guarantie. It was 
held that Edmonds, senior, was not discharged by the 
time that had elapsed, nor by want of notice of the 
failure to obtain payment from the son. (e) 

(c) Offord V. Bavies, 31 L. J. C. P. 319. Goulthart v. Clementson, 5 Q. B. D. 42. 
{d) Strong v. Foster, 17 C. B. 219. 
(e) Goring v. Edmonds, 6 Biiig. 94. 

h2 
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5. If the principal has made default, the creditor may, by a 

binding contract give him time and reserve all remedies 

against the surety. 

Illustration. William Brown, as principal, and George 
Hopps, as surety, entered into a tond with the " York 
City and County Banking Company," to secure Brown's 
banking account. Subsequently the banik covenanted 
by a deed poll not to sue Brown, reserving their rights 
against Hopps. In an action by the bank against the 
executors of Hopps, it was held, that the effect of this 
deed was to allow the surety to retain all his rights 
against the principal debtor ; and that the covenant 
not to sue only operated so far as the rights of the 
surety were not affected, and as his position therefore 
was unaltered, he was not discharged, (a) 

6. The surety may sue the principal for money paid on his 

guar untie. There being an implied promise, on the prin- 
cipal's part, to repay the surety anything he has been com- 
pelled to pay thereunder, [b) 

7. A co-surety can, if he pays more than his share, recover 

the amount over-paid, from the other co-sureties, (c) 

8. The surety, who has paid on a guarantie, is entitled to have 

assigned to him any securities the creditor may hold of 
the principals ; and to stand in every way in the creditor's 
shoes, with reference to the principal, {d) 

II. Contracts of Insurance. 

^ A CONTRACT or INSURANCE is where one agrees to indemnify 
another in respect of the loss, to which property of the 
latter may be exposed, in consideration of a sum of money 
paid, as the price of the risk run. 

(a) Price v. Barker, 4 E. & B. 760. 
(6) Warrington v. Furbm; 8 East, 242. 
(c) Kemp V. Finden, 12 M. & W. 421. 
{d} 19 & 20 Vict. 0. 97, s. 5. 
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The insured or assured is the party indemnified. 
The insurer, assui-ei; or underwriter [because he subscribes 
his name at the foot of the contract] is the party who 
gives the indemnity. 
The policy of insurance is the contract of indemnity itself. 
The premium is the sum paid as the consideration. 
I. A MARINE POLICY is talccn by the owners of ships for the in- 
surance of a shipj or freight to be carried j and by owners 
of cargoes^ for the insurance of goods, or of expected 
profits on the sale of goods ; against the perils of the sea, 
men of war, fire, enemies, pirates, letters of mart and 
countermart, takings at sea, arrests, restraints of princes 
and peoples, barratry [darratare to cheat; any fraud by 
which the shipowner is injured] of the master, or the 
mariners. 
^Negligence of the captain, or the crew, is a peril of the 

sea.j 
1 . A voyage policy is where the risk is guaranteed for the 

voyage of the ship from port to port. 
3. A time policy is where the risk is guaranteed for a par - 

ticular period of time, 
(i) A valued ■policy is where the amount of the loss 

guaranteed is specified in the contract, 
(ii) An open policy is where the loss guaranteed is not 

expressed in the policy, but is left to be calculated 

on the happening of the loss. 

§ A VALID POLICY MUST 

1. Specify — 

(i) The particular risk, (e) 

(ii) The names of the underwriters, (e) 

(iii) The sum insured, (e) 

(iv) The name of, or the name of the firm of, 

(a,) One of the parties interested in the policy, or 

(e) 30 Vict. 0. 23, s. 7. 
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(fi. ) The consignor^ or the consignee of the goods 

insured^ or 
(r) The hroker negotiating the insurance^ or 
(e.) The parties directing the broker to negotiate 
the insurance, (a) 
2. . Not be made for any period exceeding twelve months, {b) 

3. Be duly stamped, (c) 

4. Be entered into, only, by one, who has an interest in 

the subject matter of the insurance, [otherwise it is 
void, as a contract by way of gaming, or wagering.] {d) 
[NoT£ 1. A person has an interest, who may be in- 
jured by the risks, to which the subject matter of the 
policy is exposed, (e)] 
[Note 2. The underwriter may himself reinsure the 
ship, or goods, which he has guaranteed. (/) ] 

5. The vessel must be in existence at the time the 

insurance is effected; unless the policy is expressly 
stated to be made " lost or not lost.'^ 
§ A POLICY MAY BE ASSIGNED, by endorsement; and the 

assignees may sue thereon in their own names, (g) 
§ There is an implied warranty by the insured, in a 
1. policy of insurance on a ship. 

That the ship is, at the commencement of the voyage, 
" seaworthy,^^ and properly equipped and manned. 
(i) In the case of a voyage policy, but 
(ii) In the case of a time policy, there is no such 
warranty. [For it is usually effected when 
the ship is at sea, and the owner has no 
knowledge of its condition.] (A) 

(a) 28 Geo. 3, c. 56, s. 1. 
(6) 30 Vict. c. 23, s. 8. 

(c) Ibid, s. 9. 

(d) 19 Geo. 2, o. 37, s. 1. 

(e) Lucena v. Grauford, 2 N. K. 301. 
(/) 27 & 28 Vict. c. 56, s. 1. 

(g) 31 & 32 Vict. c. 86, ss. 1 aud 2. 
(h) Smale v. Gibson, 4 H. L. Ca. 353. 
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2. That he will do nothing himself to enhance the risk, (i) 

3. That the vessel will proceed without delay^ and without 

deviation^ to her destination, {k) 
§ The underwriter will be liable — 

1 . For an actual total loss — 

(i) Of cargo ; when it is annihilated^ or has heen 
permanently taken from the control and benefit 
of the insured. 

(ii) Of freight; when it cannot be earned, through 
loss of the voyage by the peril insured against. 

(iii) Of the ship; when it is annihilated, or permanently 
removed from the insurer^s control and benefit 
(as in the case of capture by the enemy) . 

2. For a constructive total loss. When the ship, or cargo, 

have been so damaged by the perils insured against, 
that it would cost more to repair the ship, or to carry 
the goods to their destination, than the ship or goods 
are respectively worth. 

Notice of abandonment must be given to the under- 
writers, within a reasonable time ; if a claim is made 
for a constructive total loss. 

For they are entitled to do what they can with the 
ship or cargo, so abandoned, for their own benefit. 

3. For a par'tial loss, when damage is done to a portion of 

the ship, or cargo, by the perils insured against. 

[Note. Partial loss, or a partial loss of under a certain 
amount per cent., unless it is general average loss, 
or the ship is stranded, is frequently excepted from 
the policy.] 

4. For general average, the amount of contribution made 

(i) To recoup the owner of goods — 

(« ) Which have been jettisoned, or thrown over- 
board for the safety of the ship and cargo, 
during the perils insured against, 

(t) Oswdl V. Vigne, 15 Eaat, 10. (k) Hammond v. Beid, 4 B. & Aid. 72 
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(/3) Which have been sold hy the master to defray 
the expense of refitting the ship^ when 
damaged by the perils insured against ; 
by the respective owners of the cargo^ and the 
ship and freight, which have been preserved 
through the sacrifice of what has been jettisoned, 
(ii) Towards the expenses of salvage, 
(iii) Towards the ship^s expenses when forced to put 
into port, in consequence of the perils insured 
against. 
5. For particular average, partial loss of goods, through the 
perils insured against, sustained by individual owners. 
[Note. This is frequently excepted from the policy.] 
II. A FIRE policy is an undertaking in consideration of a premium, 
to indemnify the insured against damage to his property by 
fire during a limited period. 

[Note. A number of stringent conditions are usually 
attached to the policy, relating to the subject matter 
insured, to any alterations which may be made therein, 
to the nature of the risk, to the conditions of the claim 
in ca-se of damage, its adjustment, &c., &c., all of which 
will be strictly construed.] 
§ The insured must have an interest in the property 
guaranteed in the policy, otherwise the policy will be 
void, (a) 
§ A FIRE policy is NOT ASSIGNABLE, being a chose in action, 
at common law, so as to enable an assignee to sue in his 
own name thereon, [b) 

[Note. But by virtue of the Judicature Act, 1873 (c), 
it would be assignable, provided — 
(i) The assignment is in writing, and 
(ii) Express notice in writing is given to the insurers. ] 
§ There is an implied promise by the insured not to 

(a) 14 Geo. 3, c. 48. 

{b) Lynch v. Dalzell, 4 Bro. P. Ca. 431. 

(c) 36 & 37 Vict. c. 66, s. 25, subs. 6. 
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alter the structure of the premises insured, so as to 
increase the risk, when the insurance has been effected 
upon a particular description of the building, (e?) 
§ The insured can only recovee his actual loss; and if 
he is insured in more than one office, he cannot if he is 
fully, or partly indemnified by one, further resort to 
another for more than the residue of his actual loss. 
He may resort to whichever he pleases ; and the others 
will be liable, as contributories, to the office, which pays 
the indemnity, (e) 
§ The insurers can themselves lay out the insurance 
MONEY IN REPAIRS, on the request of persons interested 
in, or entitled to a building destroyed by fire ; or upon 
any grounds of suspicion that the building has been 
fraudulently set on fire. 

Unless, 1. The insured, within 60 days of the adjustment 
of the claim, gives security that the money shall be 
so expended; or 
2. The money is at that time disposed of to the satis- 
faction of all parties. (/) 
III. A LIFE POLICY is not a contract of indemnity, but an absolute 
promise to pay a certain sum in the case of death, (g) 
[The insurer, in consideration of a premium, undertakes 
to pay the person, for whose benefit the insurance is 
made, a certain sum, or annuity, on the death of the 
person, whose life is insured.] 
§ The person, for whose benefit the insurance is effected, 

must have an interest in the life insured, {h) 
§ The names of the persons, so interested, must be inserted 
in the policy, {i) 



(d) Sillem v. Thornton, 3 E. & B. 882. 

(«) Park on Ins. 8tli Ed. p. 600. 

(/) 14 Geo. 3, 0. 78, s. 83. 

(g) Dalhy v. Indian and London Insurance Company, 15 C. B. 365. 

Qi) 14 Geo. 3, c. 48, s. 1. 

(i) Ibid 8. 2. 
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[Note. A trustee, or a creditor, has an insurable interest 
in the life of the cestui que trust, or the debtor.] 

§ The policy may be assigned, either by indorsement, or 
by a separate instrument ; and the assignee may sue in 
his own name on the policy. («) 

A written notice of the assignment must be given to the 
insurance company, {a) 

§ It is the duty oi' the insured to disclose all material 
facts within his knowledge at the time of effecting the 
insurance. 

[The insurers, usually before the insurance is effected, 
require a declaration by the insured, and by a third party, 
to whom he makes reference, as to a variety of facts, con- 
cerning the habits and health of the insured, and the 
policy is conditioned to be void if a false declaration is 
made.] 

§ The policy will be void apart from any condition 
therein, if the insured — ■ 

1. Is killed in a duel. (6) 

2. Feloniously destroys himself. (6) 

3. Suffers death as a felon, (c) 

4. Makes any fraudulent representation, or concealment, 

of anything material to be known, at the time of 
effecting the policy. 



(a) 30 & 31 Vict. c. 144, ss. 1, 5. 

(6) WainwriijU v. Bland, 5 M. & G. 639. 

{c)Aniicable Society v. Bolland, 4 Bligh. 194. 
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CHAPTER VII. 



CONTRACTS MADE WITH AND BY AGENTS. 

§ An agent is one who^ under authority from anotherj acts for 
that other within the scope of that authority. 
A person unable personally to contract (as a married 
woman) can, as agent for another, enter into a contract 
binding on that other. 

§ A DEL CREDERB AGENT {cvedere, to trust) is where, in con- 
sideration of a larger commission, an agent warrants to his 
principal the solvency of the parties with whom he deals. 
His contract, however, though substantially a guarantie, 
need not be in writing under the Statute of Frauds, [d) 

§ An agent, who is to execute a deed, must be appointed 

BY DEED, (e) 

§ An agent must be appointed by a writing — 

1. To grant leases of more than three years duration. 
3. To assign an interest in land. 

3. To grant an interest in land. 

4. To surrender an interest in land. (/) 

§ Of the rights and liabilities oi" principal and agent 
inter be. 
I. The Principal — 

1. May revoke his authority at any time, if there is no 
period defined for the continuing of the agency. 
Illustration. Fletcher employed Marshall & Co. to 
purchase scrip in the Essex and Suffolk Railway Co., 



(d) GcnUurier v. Hastie, 8 Ex. 40. 

(e) Hunter v. Parker, 7 M. & W. 343. 
(/) 29 Carl. 2, c. 3, s.s. 1, 2, 3. 
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and lodged the price in their hands. They did not 
succeed in obtaining the scrip before the then next 
settling day ; and Fletcher sued them for the money 
he had paid over to them. Marshall & Co. raised 
as a defence that a reasonable time had not elapsed 
for them to find a vendor for the scrip; but the 
court held that this was no answer, as Fletcher was 
entitled, at any time, to countermand the authority 
to buy. (a) 

2. An authority, coupled with an interest, cannot be 

revoked. 

Illustration. John Leverson owed Foster & Co. J301, 
and, in order to pay them, authorized them to sell 
for him, and receive the purchase money of, certain 
copyhold premises in Hertfordshire ; and gave 
them a power of attorney to appear at the then 
next Court Baron, and surrender the farm to the 
use of the purchaser. Foster & Co. sold the fa,rm, 
and received the deposit. J. L. in the meantime 
duly revoked the authority, and gave notice thereof 
to the steward of the manor. The steward, on an 
indemnity being given, admitted the purchaser. 
Gaussen, who claimed through the purchaser, took 
possession, and J. L.^s representatives, Morton and 
wife, entered, and removed some hay. In an action 
of trespass by Gaussen against the Mortons, it was 
held, that, as the authority to Foster & Co. was 
coupled with an interest, it could not be revoked by 
J. L., and the sale was valid, and the plaintiff 
entitled to recover, (b) 

3. If an agent employs a sub -agent, the principal has a 
remedy against the agent only. 



(a) Fletcher v. Marshall, 1.5 M. & W. 763. 
(6) Gaussen v. Morton, 10 B. & C. 731. 
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Illustration. Badcock, clerk to one John, an attorney, 
received certain monies on his master^s behalf, 
which were due to a client of John^s, named Stephens. 
John absconded, and Badcock refused to pay the 
money, so received, to Stephens. In an action by 
Stephens against Badcock for the sum so received 
by him, it was held, that the defendant was only 
bound to account to John, and that there was no 
privity between him and the plaintiff, (c) 
4- The principal must indemnify the agent for all 

necessary payments made by him, and all losses not 

incurred by his own negligence, in the course of his 

employment. 

Illustration. Stray employed Taylor and Aston, stock- 
brokers, to purchase for him 20 shares in the Royal 
British Bank. The brokers bought the shares, but 
before the settling day, the bank . stopped payment, 
and Stray refused to accept and pay for the shares. 
Taylor and Aston, having been compelled by the 
rules of the Stock Exchange to pay for the shares, 
sued Stray for the price ; and it was held, that he 
was bound to indemnify his brokers against the 
consequences of all acts, done by them in pursuance 
of the authority conferred on them by him. {d) 
II. The agent 

1. Impliedly promises to use due skill, care, and dili- 

gence, 

2. Must obey the orders of his principal. 

3. May exercise his discretion, (e) 

4. May not himself purchase from his principals pro- 
perty, which he is entrusted by them to sell ; or sell 



(c) Stephens v. Badcock, 3 B. & Ad. 354. 
{k) Taylor v. Stray, 2 C. B. N. S. 175. 
\e) Orossk&y v. Milh, (J. M. & R. 2t;.s. 
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to them his own property, ualess he deals with them 
strictly at arm^s length, (a) 
. 5. A right to his commission accrues as soon as the 
agent has concluded a contract on behalf of his 
principal with a third party. 

6. Factors, brokers, and solicitors, have a right of lien 
on the property of their principals, which is in their 
hands, for their general balance. 

7. If the agent exceeds his authority, he does so at his 

peril. 

Illustration. Fitzgerald authorised Barron and Stewart 
to effect an insurance on his life, either in his own 
or in their own names, to secure a debt due from 
him to them. Barron and Stewart effected the 
policy in the names of themselves and Smith their 
partner. They from time to time paid the premia; 
and eventually sued Fitzgerald for the amount so 
paid by them. It was held that they were not 
entitled to recover, as the insurance was not made 
according to the authority given, {b) 

8. An agent cannot dispute his principalis title to the 
property he is entrusted to deal with, unless it has 
been obtained by fraud on the part of the principal. 

Illustration. Hardman employed Willcock, an auc- 
tioner, to sell certain goods for him. Before sale, 
Willcock received notice from other parties, that 
the goods had been fraudulently obtained by Hard- 
man. Willcock sold the goods, and rendered an 
account to Hardman, but refused to pay over the 
proceeds of the sale to him. Hardman sued him 
for the amount of such proceeds ; and it was held, 
that though an agent is not entitled to set up the 



(a) Murphy v. O'Sliea, 2 J. &L. 422 ; Waddell v. Blockey, 4 Q. B. D. 678. 
(6) Barron v. Fitzgerald, 6 Bing. N. C. 201. 
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jus tertii in an. action brought against them by his 
principal, stilly as Willcock had notice that the 
goods had been obtained by fraud, he was right, in 
this case, to retain the money as against Hard- 
man, (c) 
§ Op the rights and liabilities of principals on contracts 

MADE BY agents. 
I. As XO CONTRACTS UNDER SEAL 

1 . The agent must be appointed by deed. 
3. The covenants must be entered into by and with the 
principal; and the deed executed as and for the 
principal by his agent, lawfully appointed. Otherwise 
the principal can neither sue nor be sued on the 
deed. 

Illustration. James Simmonds, for and on behalf of 
W. F. Berkeley, but not appointed his agent under 
seal, let a farm by indenture of lease to Hardy. 
Simmonds executed the lease in his own name 
simply j and- the covenants were made by and with 
Berkeley. In an action by Berkeley on the deed, 
it was held that as the covenants were made with 
one party, and the lease was executed by another, 
he could not maintain his action, {d) 

3. If the contract is made, and the covenants are entered 

into in the agent^s own name simply, he is liable to be 
sued thereon himself, and must sue, if an action is to 
be brought, as trustee for the principal. 

4. An agent, duly appointed under a power of attorney, 

may execute a deed on his principalis behalf, 
(i) By signing his principals name simply, 
(ii) By signing his own name, and expressing it to 
be for his principal. 



(c) Hardman y. Willcock, 9 Bing. 382. 
{d) Berkeley v. Hardy, 5 B. & C. 355, 
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(iii) By signing his principaFs name^ and expressing 
it to done through him, the agent, {per pro.) 

II, As TO CONTRACTS NOT UNDER SEAL. 

1 . Rights of the principal. 

(i) If the agent has contracted in his own name on 
behalf of an mndisclosed principal, the latter maj 
come forward and claim the benefit of the contract. 
Provided — 

1. The contract is executory. 

2. The agent has not expressly described himself 
in a written contract as being the principal, {a) 
[See below. J 

3. The inducement to the third party to enter 

into the contract was not based on the special 
character or credit of the agent. 
Illustration. Hunter entered into a charter- 
party with a shipowner, who described him- 
self therein as " C. J. Humble, Esq., owner 
of the good ship, or vessel, called 'The 
Anne.' ■" C. J. Humble was, unknown to 
Hunter, acting as agent for his mother, 
Grace Humble ; and in an action by her on 
the charter-party, parol evidence was ad- 
mitted at the trial, to shew that the son 
was acting on her behalf. The Court held, 
that this evidence was not admissible, 
because it contradicted the description given 
of C. J. Humble in the written document, 
and also because the third party has a right 
to the benefit he contemplates from the 
character, credit, and substance, of the party 
with whom he contracts, [a) 

4. The principal is bound by all the equities which 

(fi) EumUe v. Hunter, 17 L, J. Q. B. 350. 
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tte third psarty >would have against the 
agent. 

Illustration. George, a clothier at Frome, 
employed Eieh and Heapy in London, 
factors in woollen goods, as his del credere 
agents. Claggett ,& Co, bought a quantity 
of woollen cloths of Rich and Heapy, part 
of which were cloth goods of George's ; hut 
the whole quantity was taken out of a mass 
in Rich and Heapy's warehouse. Shortly 
afterwards Rich and Heapy hecame bank- 
rupts, and George coming forward as their 
principal, sued Claggett & Co. for the 
price of their cloth. It was held that Clag- 
gett & Co. were entitled to set off against 
George's claim the amount of an acceptance 
of Rich and Heapy's in Claggett & Co.'s 
hands, which would have been available 
against Rich and, Heapy in a claim made 
by them, {b) 
(ii) If an agent contracts with a third party, without the 
principal's authority, the principal (if existing at 
the time of the making of the contract) may, when 
the facts come to his knowledge, either repudiate, 
or adopt the contract. 

Illustration, Wright held two promissory notes, a 
cheque, and an acceptance, of Marks'. Wright 
endorsed them to Ancona, and instructed a firm 
of solicitors to sue on them in Ancona's name. 
Ancona knew nothing of these proceedings until 
after action brought, when he adopted, and ratified 
them. It was held, that the afttipn was properly 
brought in Ancona's name, (c) 

(*) Oeorge v. Claggett, 1 T. R. 359. 
(c) Ancona v. Marks, 31 L. J. Ex. 163. 
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2. Liabilities of the principal. 

(i) Where an agent contracts as principal^ with a third 
party^ the latter, on discovering the existence of the 
hitherto undisclosed principal, may elect to hold 
liahle, either the principal or the agent. 
Illustration. Curtis and Harvey sold some gun- 
powder to one Boulton. Boulton became insol- 
vent, and Curtis and Harvey then discovered he 
had bought as agent for Williamson & Co. They 
filed an affidavit of proof against Boulton's estate, 
and brought an action against Williamson & Co. 
It was held, that they were entitled to make their 
election, as to whether they should look to the 
agent, or the principal, and that filiug an affi- 
davit of proof, was not such a step, as to shew a 
final election to look to Boulton. («) 
(ii) The same rule applies, when the agent contracts as 
agent, but does not disclose his principal's name. 
Illustration. McKune bought of Davenport certaui 
glass and earthenware, under an order from 
Thomson, but did not mention Thomson's name 
at the time of the purchase. Davenport debited 
McKune, but before the credit expired the latter 
became bankrupt, and subsequently on Thomson's 
refusing to pay for the goods, sued the latter for 
the price. It was held that hfe 'was entitled to 
recover, {b) 
(iii) Where the agent has contracted, as agent, and credit 
has been given to him, with the full knowledge that 
he was only acting for a disclosed principal, the 
principal is not liable to the third party. 
Illustration. Larazabal & Co., sent for certain goods 
of Addison's to their office. Gandasequi, a 



{a) Curtis v. TFilliamson, L. E. 10 Q. B. 57. 
(b) niomson v. Davenport, 9 B, & C. 78, 
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Spanish merchant^ tliere seleeted some of the 

goods^ and made stipulations as to tlie price and 

other matters. Addison debited Larazabal & Co. 

the brokers, in his books and iuvoicesj and the 

brokers credited him with the amount of the 

purchase-money, and debited Gandasequi with the 

same, and charged a commission. Larazabal & Co. 

became bankrupt. In an action by Addison 

against Gandasequi for the price, it was held, that 

the plaintiff could not now elect to hold the 

principal liable, as he had made his election once^ 

at a time when he knew who the principal was, 

to give credit to the agent, (c) 

(iv) Where an agent has, without authority, entered into 

a contract with a third party on behalf of his 

principal ; and the latter has subsequently, either 

expressly or by his acts, adopted the contract, he is 

liable to the third party. 

Illustration. One Ebsworth, a broker, bought a 
quantity of wool of McClean for Dunn and 
Watkin, without their authority. They sub- 
sequently assented to the contract ; but later on 
refused to accept and pay for the wool. In an 
action by McClean against Dunn and Watkin, it 
was held that they were bound by their sub- 
sequent assent to their broker's contract, {d) - 
(v) Parol evidence (which, as a rule, cannot be given to 
contradict a written document), may be adduced to 
enable an undisclosed principal to sue ; and also to 
charge him on a contract made on his behalf by his 
agent. 

[ It may be given to charge a new party, but not to 
discharge an apparent party] 

(o) Addison v. Gandasequi, 4 Taunt. 573. 
(i) McClean v. Dunn, 1 M. & P. 761, 
i3 
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Illustration («■) Higgins & Son sold, under a written 
contract, 1,000 tons of iron to John Senior & Co., 
iron mereliants and iron commission agents. It 
was sought by the defendants in an action by 
Higgins & Son on the contract against Senior & Co. 
to give parol evidence to show, that the defen- 
dants had only contracted as agents for one 
Mead ; but the court held, that it ^ould not be 
admissible to discharge the defendants, (o) 
(/3.) Humfrey sold, through his brokers, Thomas and 
Moore, 10 tons of linseed oil to Dale, Morgan 
& Co., brokers for one Schenk, on a vrritten 
contract, in which Dale & Co, professed to be 
acting as agents "for their principals.'" Schenk 
became insolvent, and did not accept the oil, and 
Humfrey & Co. sued Dale & Co., as on a sale of 
the oil to them. Evidence of a custom ui the 
trade, that, when a broker purchased without 
disclosing the name of his principal, he was liable 
to be looked to as purchaser, was held to have 
been rightly admitted at the trial, for the purpose 
of charging the brokers, {by 
(vi) The principal will not be responsible on a contract 
induced by the fraud of his agent, unless he 
authorizes it, or retains the benefit of it. (c) 
3. The authority given by the principal to the agent may be, 
(i) Express {"■■) By writing. 

(^•) By parol (construed if ambiguous by 
the custom of the trade). 
§ An express authority includes an implied authority 
to do all acts necessary to the efEecting of the 
purpose for which that authority is given. 

(a) Higgins v. Senior, 8 M. & W. 844. 

(i) Humfrey v. Bale, 7 E. & B. 266. 

(c) Udell V. Atherton, see (fnte, p. 72 ; Stcift v. Jewshury, L. E, 9 Q. B. 312. 
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Illustration, Howard saw at a riding school a horse 
of Steward's. It was warranted sound by 
Steward's brother, David, a horse dealer, who 
had brought the horse by Steward's instructions 
to the riding school for Howard's inspection^ in 
order to negotiate a sale. Whereupon Howard 
bought the horse for £315. David had express 
orders not to give a warranty of the horse^ but 
this fact was not imparted to Howard. On the 
horse turning out unsound, Howard sold it, and 
sued Steward for the loss on the resale. It was 
held, that David had an ostensible authority to do 
that, which was usual in the conduct of the 
business of a horse dealer, that this included the 
giving of a warranty, and that the plaintiff was 
entitled to recover, {d) 
(ii) Implied. By the previous course of dealing between 
the parties. 
§ The extent of the authority is measured by the 
extent of the agent's usual employment. 
(«•) Where one accredits another by employing him 
repeatedly in any particular course of dealing, 
he is bound by the acts of that other, done in 
the seeming course of that employment. 
Illustration. Robinson was a shopkeeper at 
Duffield, in Yorkshire. He employed one 
Womack, who lived in London, to order 
goods for him of Todd & Co., wholesale 
linendealers in London. Six parcels were so 
ordered and paid for by Robinson. Sub- 
sequently Womack fraudulently ordered 
more goods without authority, of which he 
got possession, and absconded. Todd & Co. 

(d) Howard v. Steward, L. K. 2 C. P. 148. 
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sued Robinson for the price of these goods, 
and it was held, that the plaintiff could only 
look to the appearances held out to them by 
the defendants, and that they were entitled 
to recover, (a) 
(i3-\ Where one, by his conduct, holds out another 
as having a general authority to act for him, 
he is bound by the acts of that other, notwith- 
standing any private instructions to the 
contrary. 

Illustration, Jones was a wholesale straw-hat 
maker at Luton, and had a branch business 
in Milk Street, E.G., carried on under the 
name of " Bushell & Co." Jones had agreed 
with one Bushell, that Bushell should act as 
his manager in Milk Street. He opened an 
account at the London and County Bank in 
the name of Bushell & Co., and gave Bushell 
an authority to draw cheques in the name of 
Bushell & Co., but no authority to accept 
bills. In July, 1864, Bushell accepted a bill 
in the name of the firm, payable at the 
bank. The bill was paid at maturity by 
Jones, but Jones forbade his accepting bills 
in future. Subsequently Bushell accepted 
three other bills in the same way, which 
M'ere also paid at maturity; and, in con- 
sequence of this irregularity, Jones dismissed 
him. After this, Bushell negotiated another 
bill, accepted by the firm, with one Taylor, 
who discounted it with the London and 
County Bank. In an action by the Bank on 
this bill against Jones, it was held that he 

(a) Todd Y. Bobinson, E. & M. 219. 
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could not by a secret reservation divest 
Bustell of the authority to draw and accept 
bills with which he had clothed him by 
holding- him out as a principal in the firm of 
Bushell&Co. (6) 
(y-) Where the authority of the agent is notoriously 
limitedj the principal will not be liable on a 
contract made by him in excess of such au- 
thority. 

Illicsiration. Ewing authorized a firm of in- 
surance brokers at Liverpool to underwrite 
policies for him up to the amount of ^100 
on each vessel. There was a well-known 
custom at Liverpool, that there is, in all cases, 
a limit of some sort imposed on brokers by 
their principals. The brokers underwrote a 
policy for Baines, in excess of their authority, 
for £150. Baines did not know of, and did 
not enquire, as to limit. It was held in an 
action by Baines against Ewing on the policy, 
that the defendant was not liable, (c) 
(S.) In certain cases an agent has by custom an implied 
authority to do certain acts on behalf of his 
principal. 

For example. The master of a ship has an 
implied authority to bind the owners for the 
necessary repairs of the ship, {d) 
And to pledge their credit for things abso- 
lutely necessary for the due prosecution of 
the voyage, (e) 
A stockbroker has an implied authority from 

(J) EclwAinds T. Biishell, L. R. 1 Q. B. 97. 
(c) Bcdnes v, Ewing, L. R. 1 Ex. 320. 
\d) Weston v. Wright, 7 M. & W. 396. 
(e) Robinson v. Lyall, 7 Price, 592. 
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his client to deal in accordance with the 
custom of the Stock Exchange, (a) 

§ Or THIS RIGHTS AND LIABILITIES OF AN AGENT ON CONTHACTS 
MADE BY HIM WITH THIRD PARTIES. 

I. Rights of the agent. 

\ , When the principal is " disclosed " the a^ent cannot 

sue on the contract^ unless he himself, either has an 

interest in, or is personally hound by, the contract. 

Illustration, Williams, an auctioneer, was employed 

by one Crown to sell goods by auction on Crown's 

premises. Millington bought certain goods, and 

removed, but did not pay for, them. In an action 

by Williams against him for the price of the goods, 

it was held, that he had a possession, coupled with 

an interest in the goods, in respect of his right of 

lien for his charges, which entitled him to sue in 

respect of the price. (6) 

2. Where the principal is " undisclosed " the agent may 

sue on the contract, unless the principal comes 

forward. 

Illustration. Schmaltz & Co. entered into a charter- 
party with Avery, a shipowner, describing them- 
selves as " agents of the freighter .'' In an action by 
them on the charter-party, it was held, that they were 
entitled to prove that they were their own freighters, 
and their own principals ; and that they were 
entitled to recover in their own names, (c) 
II. Liabilities of the Agent, 

1 . Where an agent contracts as principal with a third party, 
the latter, on discovering the existence of the hitherto 



(a) Grissell v. Bristoim, L. R. 3 C. P. 112. 
(6) TVilliams v. Millington, 1 H. Bl. 81. 
(c) Sckmaltz v. Avery, 16 Q. B. 655. 
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undisclosed or unnamed principal, may elect to hold 
liable either tlie principal or the agent, {d) 
2. Where an agent contracts as agent, and there is no 
principal in existence at the time of the making of the 
contract, he is himself liable as principal. 
Illustration, Baxter, Calisher and Dales, who were 
getting up a company to establish an hotel at 
Gravesend, purchased, and used, the stock of wines of 
Keluer " on behalf of the Gravesend Royal Hotel 
Company." About a month afterwards the company 
was incorporated, and shortly collapsed. In an action 
by Kelner for the price of the wines against Baxter, 
Calisher and Dales, personally, the Defendants 
contended that they were only acting as agents for 
the company, and were not personally liable ; but 
the Court held, that the Plaintiff was entitled to 
recover, (e) 
3_ Where an agent has contracted as agent for an existing 
principal, who has, however, given the agent no autho- 
rity, the agent is not liable on the contract. 
But he is liable on an implied promise that he had the 
authority which he professed to have. 
Illustration, Wright, believing, he had authority from 
one Dunn-Gardener, agreed to grant a lease of a 
farm of Dunn-Gardener's in Cambridgeshire to Collen. 
Dunn-Gardener refused to execute a lease, and Collen 
sought specific performance against him, and on proof 
of the absence of due authority in Wright, was un- 
successful. Collen then sued the executors of Wright 
(who had died in the meantime) for representing that 
he had such authority, whereas he had none ; and it 



(d) See ante, p. 114. 

(e) Kelner v. Baxter, L. R. 2 C. P. 174. 
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was held, that Collen was entitled to maintain an 
action for the breach o£ an implied promise to that 
effect, (a) 

4. Where an agent signs a written contract in his own name 
without qualification, whether the principal be disclosed 
or notj he is liable. 

Illustration. G. W. Winlow signed a charter-party in 
his own name. In the body of the document he was 
described as "agent for E. W. Winlow & Sons, of 
Devonport, merchants." In an action by the ship- 
owner on the charter-party, G. W. Winlow was 
held to have pledged his personal liability, and that 
the words "agents for, &c.," were mere words of 
description, {b) 
Unless there are plain words in the body of the contract, 
to show, that he is contracting on behalf of a disclosed 
principal, and that he does not intend to be personally 
liable. 

Illustration. Bowditch, a broker, signed, and sent to 

Southwell & Co, a note of a contract in the following 

terms : " I have this day sold by your order, and 

for your account, to my principals, five tons of 

anthracene. W. A. Bowditch." In an action by 

Southwell & Co., for the price of the goods against 

the broker, it was held, that he was not personally 

liable on the above contract, (c) 

[Note. Parol evidence cannot be given to discharge 

the agent from liability, by shewing that he was 

only acting as agent, when he has neglected to 

declare the agency in the document, (d) ] 

5. When from the circumstances of the case the fact of 

(a) Collen v. TVright, 7 E.'"& B. 301. 
(6) Parker v. Winloio, 7 E. & B. 942. 

(c) Southwell V. Bowditch, 1 0. P. D. 374. 

(d) Higgins r. Senior, see ante, p. 116. 
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agency is notorious^ the agent will not be personally- 
liable. 

Illustration. Bridge was a solicitor, having conduct for 
the defendant, of the cause of House v. Leaky, at 
Taunton Assizes. He served a subpoena on one Thomas 
Robins, amongst other witnesses, to attend, and give 
evidence, on behalf of the defendant. Subsequently, 
on the death of Robins, his executrix sued Bridge for 
his expenses of attendance, and the court held, that 
the solicitor, being known merely as the defendant's 
agent, there was no implied contract on his part to pay 
the witnesses, (e) 

6. The receipt by the agent is the receipt by the principal ; 

and an agent cannot be sued for money paid to him, for 

which he is accountable to his principal. 

Illustration. Bamford bought certain premises of one 
Stott, at auction. The memorandum of the sale was 
signed, and the deposit was received, by Shuttleworth, 
the vendor's solicitor, as agent for Stott. The sale 
having subsequently gone off, Bamford sued Shuttle- 
worth for the deposit ; but it was held, that there was 
no privity between the Plaintiff and Defendant, and 
that Stott only was liable to refund the money. (/) 

7. If money is paid by a principal to his agent, for a third 

party, the agent is only responsible to: his principle; and 
he is not liable to the third party, unless he has con- 
sented to hold it for the third party. 
Illustration. Hill and Warren sold a quantity of wool 
to Kershaw, at Rochdale, who gave them his accep- 
tance for i£738 17*. 6d., at four months, in payment. 
On the day before the bill became due, Kershaw paid 
the amount required to meet the bill into his bankers. 



(e) Robim v. Bridge,. Z M. & W. 118. 

(/) Bamford v. Shuttleworth, 11 Ad. & E. 926. 
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Clement Royds & Co., who ordered their agents in 
London, the London and Westminster Bank, to pay 
the bill on presentation. Kershaw died on the follow- 
ing day, insolvent, and largely indebted to the bank. 
The bank by telegraph countermanded their order to 
the London and Westminster Bank, and refused to 
cash the bill, claiming to keep the money in their 
hands against their own debt. Hill and Warren, in 
consequence, who were the drawers of the bill, had to 
pay it, and filed a Bill in Equity against the bank, to 
make good the amount. It was held that (though 
Kershaw^s representatives had a remedy), there being 
no privity between Hill & Warren and the bank, 
they were not entitled to maintain the suit, (a) 

Partnership. 

^ Partners [whether active or dormant] are the accredited 
agents of each other. (6) 
§ Each has an implied authority to bind the other 

1. By all simple contracts entered into in the mual 

course of the business of the firm. 
3. By negotiable instruments circulated on behalf of 
the firm, (b) 

[Note. One partner cannot bind another by deed 

[except a deed of release (c) J , unless expressly 

authorized by deed to do so. {d), and see ante, 

as to agents, pp. 107, 111.] 

§ The rights and liabilities, therefore, or partners against, 

AND to, third parties IS GOVERNED BY THE LAW 
relating TO PRINCIPALS AND AGENTS. 

(a) Hill V. Royds, L. K. 8 Ec|uity, 290. 

(6) Wheatcrofi v. HicJcman, 8 H. L. C. 268. 

(c) Bailey v. Lloyd, 7 Mod. 250. 

(d) Harrison v. Jackson, 7 T. R. 207. 
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§ Partnership is where tw6 or more persons^ standing to each 
other in the relation of principals^ agree to combine 
property, skill, or labour for the purpose of a common 
undertaking, and the acquisition of a common profit. 
§ A partnership consisting of more than twenty members., [and in 
the case of banking firms, of more than ten m«mbersj 
must be registered under the Companies Act, 1863, 
Unless — 

1. It is formed in pursuance of some other act. 
3. It is formed in pursuance of letters patent. 
3. It is engaged in working mines within, and subject 
to, the jurisdiction of the Stannaries, (e) 
§ The liabilities incident to partnership are excluded 
[unless some further facts are shown], by "The Law of 
Partnership Act, 1SQ5," (/) from attaching in the following 
cases : 
1. Where one lends money to another, for trading purposes, 
upon a written contract, that the lender shall receive — 
(i) Interest varying with the profits, or 
(ii) A share in the profits. 
3. Where a servant, or agent, of a trader, is remunerated 
by a share in the profits of the trade. 

3, Where the widow, or child, of the deceased partner of a 

trader, receives by way of annuity a portion of the 
profits of such trader's business. 

4. Where one has sold the goodwill of his business, and 

continues to receive a portion of the profits of such 
business as the price. 
§ The liabilities incident to a partnership cease — 
1. In the case of an ostensible partner, 
(i) By dissolving the partnership ; 
(ii) Removing his name from the firm j and 
(iii) Giving notice of the dissolution 

(e) 25 & 26 Vict.o. 89. s. 4. 
(/) 28 & 29 Vict. c. 86, 
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(a.) To tte publiCj by notice in tlie Gazette («) ; 
(jS.) To those who have dealt with the firm^ by special 
notice, {b) 
2. In the case of a dormant partner. 
(i) By dissolving the partnership ; and 
(ii) By giving special notice to any persons who have 
dealt with the firm with the knowledge that a secret 
partnership existed, (c) 
Upon ail contracts subsequent to the date -of the dis- 
solution OP PARTNERSHIP, (d) 



(a) Godfrey v. Turnbull, 1 Esp. 371. 
(h) Graham r. Hope, Peake, 208. 
(c) Farrer v. Deflinne, 1 C. & K. 580. 
(fi) TFoocl V. Braddid; 1 Taunt. 104. 
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CHAPTER VIII. 



CONTRACTS IN RELATION TO MARRIAGE. 

§ Contracts in unreasonable restraint of marriage are voidj 
as being contrary to public policy. 
For example. If Miss Jones were^ in consideration of an 
annuity paid by Mr. Smithy to covenant with him^ that 
she would never marry anyone but Mr. Robinson^ such 
a contract would be void. But if she were to covenant 
that^ so long as the annuity were paid she would not 
marry Mr. Brown^ such a contract would not be illegal. 

§ Marriage brokerage contracts are void^ as being contrary to 
public policy. 
Illustration. The Duke of Hamilton, being anxious to 
marry the Lady Gerard, was induced by her guardian to 
promise to give a release, within two days after the 
marriage, of all accounts of the mesne profits of an estate 
belonging to the young lady. The marriage took place, 
and on the application of the husband, the Court of 
Chancery set the agreement aside, as void, (e) 

§ A fraudulent representation by a third party made to 
bring about a marriage, will eStop liim from disputing, 
or denying the truth of, such representation, after the 
marriage has taken place. 
Illustration. Moses Montefiori, in order to promote his 
brother Joseph's marriage, gave him a note for a large 
sum of money, as balance of an account between them j 
though, really, there was no such balance existing at all. 
The marriage was carried out, and Moses then demanded 

(e) Hamilton v. Moliun, 1 Salk. 158, 
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back the note, as having been given without considera- 
tion ; but it was held, that he could not take advantage 
of his own fraud, and that Joseph, though in collusion 
with him, was entitled to the note, (a) 
§ A PROMisK IN CONSIDERATION OP MARRIAGE ( other than the mar- 
riage contract itself) must be in writing (see ante, p. 41.) 
[Note. The performance of the ceremony is no such 
" part performance " as to satisfy the Statute of Frauds. 
Illustration, In 1853, the Rev. R. B. Caton, a widower, 
aged 80, proposed to Mrs, Henley^ a widow, aged 
60. A verbal agreement was made between them 
that the husband should have the wife's property for 
life, paying her £80 per annum pin-money, and that 
she should have it after his death. It was afterwards 
agreed that there should be no settlement executed, 
but that the husband should make a will le^^ving the 
wife all her property. The marriage took place, and 
the husband made his will accordingly. On his death 
a different will was found. Mrs. Caton filed a biU 
against the executors, praying for a declaration in 
accordance with this promise, and for an account. It 
was held, that there being no contract in writing to 
that effect, she must fail, as marriage was not a part 
performance within the meaning of the Statute of 
Frauds. (6) ] 

§ Of A PROMISE TO MARRY BETWEEN PRINCIPALS. 

I. It need not be in writing 

Unless the marriage cannot take place within a 
year, (c) 

3, It must be, to marry within a reasonable time ; other- 
wise it becomes a contract in unreasonable restraint 
of marriage, and therefore void. 

(a) Montefiori v. Montefiori, 1 W. Bl. 363. 
(6) Caton V. Caton, L. R. 1 Ch, 137, 
(c) 29 Car. 2, c. 3, s, 4, 
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3. The plaintiff, in an action for breach of promise of 

marriage must be corroborated by some material 
evidence^ other than his or her own word, (d) 

4. A woman may break off her engagement if the man has 

conducted himself in a brutal or violent manner, (e) 

5. A man may break off his engagement, if subsequently 

to his promise he discovers that the woman was, at 
the time of the promise, of loose character. (/) 

6. Bodily disease, rendering it dangerous or impossible for 

the defendant to perform the functions of matrimony, 
is no answer to an action for breach of promise, (ff) 

7. If either party has been induced to enter into a contract 

of marriage by a fraudulent representation, to which 
the other is privy, the contract is voidable, {h) 

§ Husband and wipe. 

1. The husband may take the profits of the wife^s freehold 

estate. 

But he may not convey away the estate itself, without 
her joining in the conveyance, and making an acknow- 
ledgment of the deed being her deed, and of her 
consent to its execution, before two commissioners 
appointed for that purpose under the " Fines and 
Eecoveries Act, 1833.'' (?) 

2. Marriage operates as a gift in law to the husband of all 

the wife's chattels realy and all her personal estate (in 
the absence of any settlement thereof to her separate 
use). 

3. Also of aU her choses in action. 



{d) 32 & 33 Vict. c. 68. s. 2. 
(«) Leeds v. Cook, 4 Esp. 254. 
(/) Foulkes V. Selway, 3 Esp. 236. 
(g) Hall V. JVright. E. B. & B. 746. 
(/i) Wharton v. Lewis, 1 0. & P. 529. 
(i) 3 & 4 Will. 4, c. 74, ss. 77, 79, 80. 
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Provided, that he reduces them into his possession. 
[That is, brings an action in respect of them, 
and obtains judgment and execution thereon. 
He must sue jointly with his wife, and issue 
execution alone. J 
§ If he fails to reduce them into his possession during 
his lifetime, the property in them remains in the 
wife, should she survive him. 
■i. A wife may bind her husband by deed, if he has given 
her a power of attorney to execute deeds as his agent. 
5. She can also biud him by a simple contract, when acting, 
as his agent, with his authority. 
For example. She may carry on a business as her 
husband's agent, draw, and accept bills, and buy 
goods in the course of such business ; -and bind him 
by all contracts, usual and necessary for the purpose. 
§ The authority may be either — 
(i) Express, or 
(ii) Implied. 
And the law as to implied authority, which applies to 
other agents, applies to the wife, subject to what follows 
hereunder, 
§ Of the implied authority to the wife to fledge the 
credit of the husband, 
I. When they are living together — 

There is a presumption of law that a woman living 

with a man, and represented by him to be his wife, 

has authority from him to bind him by her contracts 

for articles necessary and suitable to that station 

which he has permitted her to assume. 

Illustration. Clark lived with Mary Steers [who 

passed as, but was not, his wife], and their 

children and servants in his house at Kensal 

Green. In January, 1823, he left England for 

the East Indies, leaving Steers and the family at 
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Kensal Green. During the time Clark was in 
Englandj Blades supplied certain goods to the 
house^ on Steers' order^ which were paid for by 
Clark ; and after Clark had left. Blades continued 
to supply goods to Steers till August, 1825. Clark 
died in the East Indies in December, 1824. In an 
action by Blades against Clark's executor, it was 
held that the estate was liable for the goods sup- 
plied during Clark's absence up to the time of his 
death, when the implied authority was revoked, (a) 
§ This presumption may be kebutted by the husband 
shewing that he has countekmanded his authority. 
Illustration. Etherington supplied Parrott's wife with 
stuff, which she made up into clothes. The wife 
was well supplied with clothes at the time, and 
Parrott had warned Etherington's servant, on paying 
for goods previously supplied, not to serve her any 
more. It was held, that the husband's assent to all 
contracts made by his wife for necessaries must be 
presumed, "unless the contrary appear." That 
here the contrary did appear, and that the husband 
was not liable, {b) 
§ Although the tradesman has no notice of the revocation 
of the husband's authority . 

Illustration. Bees was a gentleman of small fortune, 
living witb his wife at Llanelly. The wife had 
separate income to the amount of ^65, and he 
allowed her j650 as well, upon which two sums she 
clothed herself and her six children. He distinctly 
told her not to pledge his credit beyond this sum, 
and that if she wanted more, she was to apply to 
bim. Jolly, a draper at Bath, supplied Mrs. Bees 



(a) Blades v. Free, 9 B. & 0. 167. 

(i) Etherington v. Pwrrott, Ld. Raymond, 1006. 

■k2 
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■with wearing apparel to the amount of j£30 8s. 4<d., 
and sued the husband for the amount. The jury 
found, in addition to the foregoing facts, that the 
goods supplied were necessaries, that the £50 was 
not paid regularly, and that Jolly had no notice of 
the revocation of the hushand^s authority. The 
court, nevertheless, held that the husband was not 
liable, (a) 

[Note, (i) If the husband sees the wife dressing 
extravagantly, and takes no notice of it, there 
will be evidence for the jury of his assent to, and 
consequently, of a ratification of the purchase, 
notwithstanding that he may, by giving her an 
allowance for dress, have countermanded the 
authority to pledge his credit, {b) 
(ii) And, if by paying previous bills he has led the 
tradesman to believe that the wife has his au- 
thority, there will have been such a holding of 
the wife out as his agent as to prevent the hus- 
band from setting up a secret revocation of his 
authority, (c)] 
§ It will be a question for the jury — 

1 . Whether the goods supplied are necessaries suitable 

to the wife^s station. 

2. Whether she had, or had not, authority from her 

husband to bind him by the contract. 

3. Whether the husband subsequently ratified the 

contract by tacitly recognising the fact that the 
goods had been supplied. 
§ The burthen or proof in the first and third cases will 
be on the creditor. 
In the second on the husband. 

(a) Jolly V. Rees, 15 C. B. N. S. 628 ; and see Dehenlmm v. Mellor, 28 W. E. 501. 
(6) Waithman v. Wakefield, 1 Camp. 121. 
(c) Debenham v. Mellor, 28 W. R. 501. 
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II. When they ake living apart. 

§ Here the presumption of law is primd facie that the 
wife has no authority to pledge her husband's 
credit. 
§ The presumption may be rebutted by the creditor 
shewing that an authority existed ; and this will depend 
on the circumstances under which they are living 
separate. 
1. When they are living apart by mutual consent, the 
wife has an implied authority to pledge her hus- 
band's credit for articles necessary and suitable to 
her condition ; 
Unless — 

(i) The husband by agreement with the wife, 
makes and pays her an allowance, no matter 
how inadequate, or 
(ii) She has an income aliunde, and agrees not to 
require an allowance. 

Illustration. Burchell and wife executed a 
deed of separation, by the terms of which 
the wife retained the income of certain 
property settled to her separate use, 
which it appeared amounted to about £300 
per annum, and her husband covenanted 
to pay her £2Q per annum towards the 
maintenance of three of the children of 
the marriage (who were to remain with 
the wife) until they were twenty-one. 
The husband duly paid the £%Q per annum. 
The wife ran up a bill for butcher's meat 
with Eastlandj who sued Burchell in the 
County Court for the price. The Court 
held, that as the terms upon which the 
husband had consented to the wife living 
apart were that she should not look to him 
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for more than £20 per annum, no authority 
to spend more could be implied, (a) 
Except where the wife has been put to ex- 
pense in protecting herself from the hus- 
band's own violence. For, whatever the 
amount of the wife's means, the husband 
has no right to diminish it by his own 
misconduct, {h) 
[Note. Notice to the creditor that the wife has an 
allowance is unnecessary. 

Illustration. Pick was living in adultery apart 
from his wife. He allowed her a sufficient sum 
for her maintenance, which was duly paid. 
Mizen supplied the wife with board and lodg- 
ing, and sued Pick for the price thereof. He 
had no notice that Mrs. Pick had a separate 
allowance. The court held that the absence of 
notice was immaterial, and that the plaintiff 
could not recover, (c)] 

§ It will SE a QUESTION' FOR THE JURY. 

(i) Whether the husband and wife are living apart by 
mutual consent. 

(ii) Whether, by the terms of the agreement to live 
apart, the wife has promised not to pledge her 
husband's credit. 

(iii) Whether, if the husband has agreed to make his 
wife an allowance, he has duly paid it. 

(iv) Whether the goods supplied were articles neces- 
sary and suitable to the wife's degree. 
§ The burden of proof in cases (i) and (iv), lies on the 

plaintilf . In cases (ii) and (iii) on the husband. 



(a) Eastland v. Bnrchell, 3 Q. B. D. 432. 
(6) Tunwr v. Roohes, 10 A. k E. 47. 
(c) Mwen Y. Pick, 3 M". & W. 481. 
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ffhen they are living apart, otherwise than by mutual 

co7isent. 
(i) There is a presumption of law that the wife has 
authority to pledge her husband's credit for 
articles necessary and suitable to her degree^ 
[And this presumption may not be rebutted.] 
(a.) Where the husband unjustly expels .his wife 

from the house. 
(^•) His own illtreatment of her renders it im- 
possible for the wife to remain under his roof. 
Illustration. Prentice and wife lodged with 
one Bolton, who supplied the wife with 
goods. Prentice forbade him to do so 
again, paid him, and left his house. About 
a year afterwards. Prentice refused to main- 
tain his wife any longer^ ted left herj 
Bolton thereupon furnished her with suit- 
able necessaries, and sued Prentice for the 
price. The court held that the husband 
was liable, (d) 
[NoTJi. Where the wife has befen compelled 
to leave her home by the cruelty of the . 
husband, she is not bound to return to him 
upon his invitation ; and his liability con- 
tinues. 

In order to determine his liability, he must 
apply to the Divorce Court for a restitution 
of conjugal rights. And that court will 
then either make a decree in that behalf, 
or order a judici-al separation, accofding as 
it is convinced that the cruelty will, or will 
not, continue, (e) 



(d) BoUonv. Prentice, Stra. 1214. 

(e) ETuery v. Emery, 1 Y. & J. 505. 
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Illustration, i^iiafry continually illtreated 
his wife. On one opcasion he struck 
hePj and on another beat her so hrutally, 
at the same time abusing her, and swear- 
ing he would run her through the body, 
that she left his house that night, almost 
in a state of nudity. Subsequently she 
went to her father's, who sued Emery for 
the cost of her board and lodging. It 
was proved that the husband was anxious 
for her to return home. The court held 
that she was not bound to return if she 
had reasonable fear for her personal 
safety, and that the husband was liable 
for her support, (a)] 
(ii) Where the wife leaves the husband, and he is will- 
ing that she should live with him, she carries 
with her no authority to pledge his credit in any 
way. [b) 
3. WTiere a judicial separation has been decreed. 
(i) If the court awards alimony, 

The wife has no authority to pledge her hus- 
band's credit. 
Unless the alimony is not paid, in which case 
her right to pledge his credit revives, (c) 
(ii) If the court does not award alimony. 

The wife occupies the position of a feme sole, 
and the husband is not responsible for her con- 
tracts, (c) 
§ PuNEBAL EXPENSES of the wifc, the husband is in all 
cases liable for. {d) 



{a) Emery v. Emery, 1 Y. & J. 505. 

(6) Hindky v. Lord Westmeath, 6 B. & 0, 200. 

(c) 20 & 21 Vict. c. 85, s. 26. 

(rf; Ambrose v. Kerrison, 10 0. B. 776. 
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CHAPTER IX. 



INSTRUMENTS NEGOTIABLE BY INDORSEMENT 
AND DELIVERY. 

I. A BILL OF EXCHANGE IS an Unconditional order in writing 
from one to another to pay a specified sum to a third. 
Or, it may be, to someone indicated in writing on the 
back of the bill by that third party (or, as it is commonly 
called, " to his order.") 
Or, again, it may be to " the bearer." 

1 . The party addressing the order to the second party is 

called the "drawer" because he is said to "draw" the 
bill. 

2. The party to whom the order is directed is called the 

" drawee" because it is he on whom the bill is drawn. 
§ When the drawee has the order directed to him brought 
to his notice, he may either repudiate it, or he may 
recognise the obligation to observe such order. 
If he takes the latter course, he writes his name across 
the bUl, and this is called " accepting " the bill ; he 
then becomes the " acceptor y" and the bill becomes 
his " acceptance." 

3. The party to whom the drawer directs the drawee to 

pay the amoimt specified is called the "payee" 

4. Without further orders than to pay this third party, 

the acceptor can pay him, and him only ; and the bill 
is not transferable or negotiable. 
§ If, however, the direction is to pay the third party, 
" or his order," the acceptor must pay either him, or 
the person nominated or " ordered " by him to receive 
the money in his place. 
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^ A person so nominated is called tlie " indorsee," because 
he acquires his right to receive the money from the 
acceptor by virtue of the payee " indorsing " his own 
name on the back of the bill (thereby becoming the 
"indorser"), with a further direction to pay the 
amount of the bill to his nominee. 
(i) If the indorser directs payment to a specified per- 

souj the bill is said to be " specially indorsed." 
(ii) If he merely writes his name on the backj and 

makes no further direction, the bill is said to be 

"indorsed in blank," and is payable to anyone 

who presents it. " The bearer." 
(iii) As soon as the payee has indorsed the bill 

it becomes transferable; if specially, to the 

special indorsee ; if in blank, to and by all the 

world. 

5. The "holder" is the party who has possession of the 

bill, and has a present right to sue the parties to it. 
§ No one but the holder can bring an action on a bill 
of exchange. 

6. Bills of exchange are either — 

(i) Inland; that is, drawn and payable within the 

United Kingdom (a), or 
(ii) Foreign; that is, drawn, or payable, or both, 
beyond the United Kingdom. 
[Note. Bills of exchange were invented by merchants 
as a convenient way of assigning a debt. 
The following is a very simple example of the way in 
which this is effected. 

Example. Smith, a maker of steel rails in England, 
sells and despatches a cargo of steel rails to Jones, 
a contractor in the United States. The price is 

(a) 19 & 20 Vict, c. 97, s. 7. 



INSTEUMBNTS NEGOTIABLE BY INDOESEMENT, ETC. 139 

£5^000, and one way, both, a risky and a costly 
one, of paying the price would be, for Jones to 
remit to Smith by the next mail steamer gold coin 
to the amount of i65,000. It happens, however, 
that Smith owes £5,000 to Brown, also in the 
United States; in which case, it is obviously more 
convenient for Jones to pay jg5,000, the price of 
the rails, to Brown; and then Smithes, Brown^s, 
and Jones' accounts will be square. In order to 
effect this Smith, on shipping the rails, draws a bill 
on Jones for ^65,000 " against the rails," directing 
Jones to pay £5,000 to Brown, and sends the draft 
by post to Brown. Brown will then present the 
draft to Jones for acceptance, who will accept it, 
and pay it, if payable at sight, immediately; if 
payable at a later date, upon its being presented for 
payment after that date. 

Now, if the bill were drawn by Smith to Brown's 
order, Brown, on. receiving it, might "put it in 
circulation " by indorsing his name on the back, 
and handing it to anyone who would give him cash 
for it. It would then be the duty of the bearer to 
present the bill to Jones for acceptance ; and then, 
again, if the bill were payable at some subsequent 
date, and were passed on to others, for whoever was 
the bearer, at the time the bill became due, to 
present it to the acceptor for payment. 
Or again, instead of indorsing the bill in blank. 
Brown might have indorsed it to the order of 
Black, Black might have indorsed it to the order of 
Green, Green to the order of White, White to the 
order of Grey, and so on until the time during 
which it was current had expired. Each transferor 
receiving cash in exchange for the bill from his 
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immediate transferee. The following would be the 
form of such a hill of exchange, before acceptance : — 

Stamp. 1 April, 1880. 

Two months after date (or at sight) pay to the 

order of John Brown, Esq., the sum of 

£5,000. 
To Mr. William Jones. Thos. Smith.] 

§ The characteristics op a bill of exchange are — 

1. That it is a contract, which is assignable at law. 
[Note. The transfer is made — 

(i) By indorsement and delivery, when the biU is 

drawn " to order." 
(ii) By delivery only, when drawn "to bearer."] 

2. That the law presumes, that consideration has been 

given for it, until the contrary appears. 
§ Of the nature of the liability of the respective 
parties to a bill op exchanbe. 

1 . The promise of the acceptor is an absolute promise to 

pay the biU, when duly presented. 

2. The promise of the drawer is a conditional one to pay, 

if the acceptor does not. 

3. The promise of the indorser is the same ; he being, as 

far as his next indorsee is concerned, in the same 
position as the drawer, in regard to him, the indorser. 

4. And so is the promise of each subsequent indorser, as 

far as each next indorsee is concerned. 

5. The acceptor is primarily liable to the holder, and each 

indorser, beginning with the latest, and going back to 

the first, and finally the drawer, is in the position of a 

surety, who promises to pay if the principal debtor 

(the acceptor) does not. 

II. A PROMISSORY NOTE is an absolute promise in writing to pay 

a specified sum on or before a day named, or on demand, 

or at sight, to another, his order, or bearer. 

The person giving a promissory note, is called the "maker." 
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The following is a form of a promissory note : — 

Stamp. 
I promise to pay Mr. John JoneSj or his order, the 
sum of jglOO in two months from the date hereof. 
1st April, 1880. William Smith. 

[Note. A promissory note was not transferable at com- 
mon law, hut it was made so, in conformity with a bill 
of exchange, by 3 & 4 Ann. c. 9. 
§ A BANK NOTE IS a promissory note, given by a bank to the 
public, and the sum mentioned in it is payable on demand, 
to the bearer, on presentation at the bank. 
§ An I.O.U. is not a promissory note, and is not transfer- 
able. It is merely evidence of the admission of a debt ; 
what is called '' an account stated." 
III. A CHEQUE on a banker is, substantially, an inland bill of 
exchange, payable on demand, drawn on the banker by 
his customer, and may be made payable either to order^ 
or to bearer. 
§ The banker is in the position only of a drawee, who has 
not yet accepted a biU, and so cannot be sued by the 
payee. 
[§ It difpeks from a bill of exchange — 

(i) In the amount of the stamp impressed on it. A cheque 
on a banker only bearing duty to the amount of one 
penny and no more, whatever the amount, for which 
it is drawn. Whereas a biU of exchange bears an 
ad valorem stamp, 
(ii) It must be payable on demand, and not on a day later 
than the date of issue. 

If a cheque is post dated, it is the same thing as a 
bill of exchange, at so many days date as intervene 
between the delivery of the cheque and the date 
marked on it. (a) J 

(a) Forster v. MachretJi, L. E. 2 Ex. 163, 
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1 . A banker is bound to honour his customer's cheque^ so 

long as he has funds to meet it of the customer's in his 
hands ; and is liable to an actioUj if he does not, for 
damaging his customer's credit. 

2. If a banker pays a forged cheque, the loss is his, and 

not that of his customer whose name has been 
forged. 

3. But he is not responsible to the customer, if he pays on 

a forged indorsement, (a) 

4. Payment by cheque is a good payment — 

(i) If the cheque is honoured ; and, 
(ii) It comes into the hands of the payee. 
§ Crossed cheques. A cheque may, for greater security, be 

1 . " Crossed." That is to say,' two parallel lines may be 

drawn across the face of it, between which are written 
(i) The words " and Company " (a general croesiog) . 
(ij) The name of a particular banker (a special 
crossing) . 
And where this is done, it is the duty of the banker, 
on whom the cheque is drawn, only to pay it to — 
(i) Another banker (if it is crossed generally), 
(ii) To the specified banker (if. it is crossed 
specially) . (&) 

2, The words " not negotiable " may also be written across 

the face of a cheque, in addition to a general or 
special " crossing." Any person taking such a cheque 
can neither obtain nor transfer a better title to it 
than the party had from, whom he took it. (c) 
[Note. The effect of this will be, that no person taking 
a cheque crossed " not negotiable " from one who 
has improperly obtained it, will be able to plead that 

{a) 16 & 17 Vict. c. 59, s. 19 ; and see 39 & 40 Vict. o. 81, s. 11, as to forged 
" crossings." 

(6) 39' & 40 Vict. c. 81, ss. 4, V. 
(c) lUd, ss. 4, 12. 
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he is " a holder for value without notice," (see post) 
or become the "true owner '^ of the cheque.] 

3. A banker, on whom a cheque is drawn, who pays it 

otherwise than as directed by the crossing, is liable to 
the "true owner" for any loss the latter may 
sustain, {d) 

4. A cheque, which has been issued uncrossed, or only 

crossed generally, may be subsequently crossed, either 
generally or specially, by the lawful holder, (e) 

5. A cheque may not be crossed specially to more than one 

banker, except when crossed to an agent for collection 
by the banker to whom it is first specially indorsed. (/) 

6. A banker who collects for his customer a cheque 

crossed generally or specially, is not liable to the true 
owner should the customer's title to such cheque 
prove defective, [g) 

Consideration. 

§ Consideration is presumed. That is to say, in an action 
on a negotiable instrument, there is a presumption that 
consideration has been given for it, and the plaintiff will 
not be put to the proof thereof. 

Unless the defendant can make out a prima facie case 
that, — 

!• The bill or note was obtained by undue means, 

such as fraud, or force ; or, 
2- That the consideration for which it was given is 

infected with illegality ; or, 
■^ That the bill was lost or stolen. 
V If the defendant makes out a prima facie case, im- 

{(l) 39 & 40 Vict. c. 81, s. 10. 

(e) Ihid, s. 5. 

(/) Ibid, .ss. 5, 8. 

{g) Ihid, s. 12. Matthiessm v. London and County .Bank, 4, C. P. D, 7, 
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pugning the bill or note, as above^ then the plalntifE 
is at once put to prove that he or those through 
whom he claims^ have given consideration for the 
document. 

Illustration. Bidwell, who was insolvent^ presented 
a petition to the Bankruptcy Court, and gave a 
promissory note to E. C. Bailey, one of his 
creditors, in consideration of the latter agreeing 
not to oppose the petition. The consideration was 
of course illegal. E. C. Bailey indorsed the note to 
J. Bailey, who sued Bidwell thereon. Bidwell at 
the trial having given proof of the above- 
mentioned facts, it was held, that, thereupon, the 
onus of proving that he had given value for the 
note, was transferred to the plaintiff, (a) 
§ Even if the plaintiff proves, that he gave consideration 
for the bill, or note, he will, nevertheless, not be 
entitled to recover, if he took it with notice of the 
infirmity of title, with which the bUl, or note, was 
affected. 
§ The onus of proving that the plaintiff had such notice, 
lies on the defendant, {b) 
§ In order, therefore, to be the lawful holder of a negotiable 
instrument, and so, entitled to recover upon it, the 
plaintiff must be — 
1. A holder for value ; and 

3. Without notice of any infirmity in the title to the 
bill or note. 
And if he is a holder for value, without notice, his title 
is unimpeachable. 

ij Notice of such infirmity of title may be — 
1 . Direct. 
3. Implied. 

(a) Bailey v. Bidwell, 13 M. & W. 73. 
\h) Oakley v. Ooddeen, 2 F. & F. 656. 
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Illiistration. John Gomersliall and James Francis 
Gomersliall carried on business at Dewsbury^ and 
tbey, and one Searby, in London, established a 
system of making accommodation bills, by 
drawing bills on each other, and getting them 
discounted. Both they and Searby knew they 
were one and all insolvent, and were contemplating 
bankruptcy. Some of these bills, amounting to 
£1,727 were bought by Jones for £200. He 
knew at the time that -the Gomershalls were in 
embarassed circumstances. He also knew that 
certain persons could give him full information as 
to their affairs, but he made no enquiries of them. 
On the Gomershalls^ becoming bankrupt, Jones 
sought to prove against their estate for the 
£1,727, but his proof was objected to by the 
trustee in bankruptcy. It was held, that the 
objection was a valid one, and Jones should only 
be allowed to prove for the £200, the sum actually 
paid by him for the bills; and that wilful 
abstinence from inquiry, where the holder has a 
suspicion that the bill may not be quite right, is 
equivalent to notice, (c) 

Presentment for Acceptance. 

§ A biU may be drawn payable — 

1. On demand, or at sight (which are the same), {d) 

2. A certain time after sight. 

3. A certain time after date. 

§ When the drawer has delivered a bill to the payee, the 
latter may either — 

(c) Jones V. Gordon, 2 Ap. Ca. 616. 
{d) 34 & 35 Vict. c. 74. 

L 
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1. Put the bill in circulation^ or 

2. Present it for acceptance to the drawee, or his 

authorized agent. 
§ If the payee has put it into circulation, the holder may 

present it for acceptance. 
§ A bill should be presented for acceptance without delay. 
[For, if accepted, the holder obtains the additional 
security of the acceptor. 

If not accepted, the antecedent parties become at once 
liable upon it.j 
§ If a bill be drawn, payable on demand, or at a certain time 
after sight, it must be presented for acceptance within a 
reasonable time. 

Acceptance. 

§ This is a promise by the drawee to pay the bill when due. 
It must be — 

1. In writing, (a) 

2. Signed. («) 

3. By the drawer, or his authorized agent, (a) 

4. Delivered or handed over to the party presenting it, 
[Note. Until handed over, the acceptance may be 

cancelled, [b) J 
1 . A bill may be accepted at any time, so long as it is 

in existence. 
3. If accepted before it is filled up, it will be for any 

amount covered by the ad valorem stamp. 

3. If after the date at which it becomes payable it 

becomes payable by the acceptor on demand. 

4. An acceptance may be; — 

(i) Conditional, as " accepted, payable on giving up 
the bill of lading." 



(a) 19 & 20 Vict. c. 97, s. 6 ; 41 Vict. c. 13. 

(6) Van Diemans Bank v. Victoria Bank, L. R. 2 P. C. 28. 
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(ii) Partial. As wlieii the bill is drawn^ say for £100, 
and it is accepted to tlie extent of £80. 
5. Waive)-. Contrary to the law applicable to contracts 
generally (see ante, p. 28) , an acceptance may be 
waived after breach, merely by an express ^enuncia- 
tion of bis claim by the bolder, (c) 



Presentment for Payment. 

1 . May be made, either to the acceptor himself or to his duly 

authorized agent for payment. 

2. If a bill of exchange is accepted, payable at a particular 

place only, presentments for payment must be made at 
that place in order to charge the acceptor, {d) 

3. If the acceptor or the drawer has given even a general 

direction as to the particular place at which the bill will 
be payable, presentment must be made at that place, in 
order to charge the drawer or the indorser. (e) 

4. Three days of grace are allowed by the custom of merchants 

beyond the date when the bill or note is actually due. 
Unless it is payable on demand. 

[Thus a bUl drawn on January 1, at three months, will 
be payable, coiiixting the days of gr^pe, on April 4th.J 

5 . Bills or notes payable on demand must be presented for 

payment within " a reasonable time." 

6 . What is " a reasonable time," is a question of law for the 

court, depending on the facts of each case. (/) 

7 . Promissory notes, payable on demand, are often given as 

a continuing security. Interest is sometimes regularly 
paid on them, from time to time. Bank notes are in- 
tended to circulate as long as possible, so that, in such 

(c) Foster v. DoAJoher, 6 Ex. 851. 
Id) 1 & 2 Geo. 4, c. 78. 
(e) Gihh v. Mather, 8 Bing. 214. 
(/) Tmdal v. Broim, 1 T. E. 168. 
l3 



148 ' EUBEIO OF THE COMMON LAW. 

cases, " a reasonaWe time " may be a period of consider, 
able duration, (a) 
8. If a bill or note be not duly presented for payment, all 
tbe antecedent parties are discbarged, except tbe acceptor. 
[For delay in presenting for payment may work an 
injury upon tbe drawer and indorsers, by deterring tbem 
from dealing witb tbe acceptor, until it is too late. 
And it is only reasonable tbat tbe party, by wbose neg- 
ligence tbey are put in a worse position, sbould lose bis 
remedy against tbem.] 

Suspension, 

§ Wbere a bill is renewed, tbat is, wbere a. fresh bill is given 

in substitution of tbe original one, tbe debt is suspended 

until tbe substituted bill is matured, [b) 

[Note. Tbe result of tbis is, tbat all tbe indorsers are 

discharged ; (c) tbey being in tbe position of sureties 

for tbe principal debtor, tbe acceptor, to wbom time 

has been given by tbe bolder renewing tbe bUl. (See 

ante, p. 97).] 

Noting and Protesting of Fokeign Bills. 

2. Noting is a minute, made by a public notary, on a foreign 
bill (tbe acceptance or payment of wbicb has been 
refused), of tbe date of dishonour. 
§ It sbould be made on tbe day of dishonour. 
§ It is a preliminary step to protesting. 
2. The protest is a solemn declaration of tbe fact of dis- 
honour, written by tbe notary, on a fair copy of tbe 
bill. 

(a) Chartered Mercantile Bank of India v. Dickson, L. E. 3 P. C. 574. 
(6) Kendrick v. Lomax, 2 C. & J. 405. 
(c) Goidd V. Robson, 8 East, 576. 
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§ The protest may be drawn up at any time. 
[Note, (i) Acceptance, and (ii) payment for honour {or 
supra protest) . 
§ Is where upon the dishonour of a bill a stranger comes 
forwardj andj on the bill being protested, either (i) 
accepts, or (ii) pays the bill " for the honour," or to 
protect the credit (i) of the drawer, or (ii) of the ac- 
ceptor, as the case may be. J 

Notice of Dishonour. 

§ The holder of a negotiable instrument dishonoured, either 
as to acceptance or payment, must give notice of the 
dishonour to the antecedent parties. 
1. It may be written or verbal. 
^. It must express {d) 

(i) What the bill or note is ; 
(ii) That it has been dishonoured ; 
(iii) A demand for payment. 
3. It may be sent by post 

.4., To the place of business, or residence, of the party 
addressed 

5. Within a reasonable time. 

(i) Where the parties reside in different places, the 
notice must be sent ofE on the following day. 

(ii) Where in the same place, it must be sent, so as to 
arrive on the -following day. 

6. By the actual holder or his agent. 

7. To either 

(i) All antecedent indorsers, and the drawer; or 
(ii) To the immediate antecedent indorser only. 

[In which case the latter must transmit the notice 
to his immediate antecedent indorser, and so 
on, till the notice reaches the drawer. 

(d) Solarte v. Palmer, 2 CI. & F. 93. 
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§ Each party is bound to transmit tte notice 
without delay. For^ by any unreaBoUable delay, 
all remedy against the parties, not duly advised, 
will be gone. 
§ Every one whose name is on the bill, who has 
not received due notice of dishonour, is dis- 
charged from all liability on the bill. 
Except a drawer who has no effects in the 
hands of the drawee. And he does not 
reqtdre notice of dishonour, because he must 
know beforehand that the bill will not be 
honoured, (a) ] 

Alteration of Bills and Notes. 

§ An alteration in a material part avoids a bill or note. 

1. At common law. [b) 

2. Under the Stamp Acts. 

§ For the alteration in effect makes the bill a new instru- 
ment, and a fresh stamp is required. 
Unless (i) It is made before the bill or note is issued; 
or 
(ii) It is made to correct a mistake. 

Illmtration. On November 8th, 1865, Corn- 
well made a promissory note for i8125, pay- 
able to Aldous, and expressing no time for 
payment. Aldous, on getting possession of 
it, added the words " on demand.^' It was 
held, in an action on the note by Aldous, 
that the alteration was immaterial, as it only 
expressed in terms the original effect of the 
note, (c) 

(a) Garew v. Duckworth, L. B. 4 Ex. 313. 
(6) Davidson v. Cooper, 13 M. & W. 343. 
(o) Aldous V. Oornwell, L. R. 3 Q. B. 573. 
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FoRGEaV OF Bills and Notes. 

1. Even a holder for value without notice cannot sue on a 

forged bill or note. 

2. The acceptorj or maker, who pays on a forged bill or note, 

is not discharged from the debt, for which such bill or 

note was given. 

Unless the drawer, by his own negligence, himself facili- 
tated the committing of the forgery. 
Illusiration. Young, who banked with Grote & Co., 
had occasion to leave home, and left with his wife 
three cheques out of his cheque book (signed, but 
not filled up as to amount), instructing her to fill 
up and cash them as they were required. The wife 
filled up one of the cheques for £50 2s. 3d., but so 
wrote it, that one Worcester, to whom she gave it, 
was able to insert the word and figure 3 before the 
word and figures 50, and so to obtain cash from the 
bank for J350 2s. M. It was held that Young, 
having by his negligence put it in the power of 
Worcester to commit the forgery, he, and not the 
bank must bear the loss, [d) 

IV. A BILL OF LADING is a documeut acknowledging the due 
receipt by the shipowner, or his captain, of the mer- 
chandise delivered to him by the shipper for transport 
in a general ship (that is, a ship which carries the goods 
of various merchants, and is not chartered by one man 
for his own cargo alone), signed and handed by the 
captain to the shipper. After acknowledging the due 
receipt of the goods, it mentions their destination, and 
the shipowner's undertaking to deliver them safely to 
the consignee or his assigns, on payment by him or them 

(d) Young v. Grote, 4 Bing. 253. 
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of the freight, and is commonly made out in triplicate; 
one part heing sent by post to the consignee of the 
goods, one being retained by the shipper, and the third 
given to the captain. 
A bill of lading is transferable by indorsement and delivery 
and the property in the goods mentioned therein, and 
the right to sue in respect of them, passes thereby to the 
indorsee. («) 

{a) 18 & 19 Vict. c. Ill, s. 1. 
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CHAPTER X. 



LANDLORD AND TENANT. 

§ The contract between landlord and tenant is one, by which 
the landlord, in consideration of a rent paid by the tenant, 
permits the latter to enjoy his, the landlord's, lands or 
houses. 

1. Demise. The landlord is said to "demise," or let, the pro- 

perty to the tenant. 
§ When the period of letting has expired, the immediate 
enjoyment of the property "reverts " to the landlord. 

2. Reversion. The landlord's interest in the future enjoy- 

ment of the property at the termination of the tenancy. 

3. A lease is a conveyance by way of demise of land or tene- 

ments for life, or lives, or for years, or at will. 
§ Different kinds of tenancies for vears. 

1. A tenancy for more than three years must be made by 
deed, {b) 

[Note. 1. A lease for more than three years, not made 
by deed, will operate as an agreement to grant a 
lease, (c) 

§ And specific performance of it will be granted. 
Note 2. If a tenant enter into possession under a void 
lease in writing, he becomes, on payment of rent, a 
tenant from year to year on all the terms of the lease, 
not inconsistent with a yearly tenancy. 
Illustration. By an agxeement in writing, Martin let 
to Smith a dwelling-house and premises for seven 

(i) 8 & 9 Vict. c. 106, s. 3 ; 29 Carl. 2, o. 3, s. 1. 
(c) Pwrker v. Taswell, 2 De G. & J. 559. 
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years upon certain terms^ one of which was, that 
Smith should, in the last year of the term, paiat, 
grain, and varnish the interior, and also whitewash 
and colour. Smith remained in during the seven years, 
and at the expiration of that time went out, and 
refused to do the painting, &c. In an action by 
Martin for these repairs, it was held that, though 
the lease was void as a lease, by reason of its Hot 
being by deed, still, as Smith occupied year by year 
till the seven years had expired, he was bound to 
fulfil his agreement as to the repairs; the agree- 
ment substantially being, that if he should occupy 
so long as seven years, he would, at the end of that 
time, do certain painting, &c. («)] 

2. A tenancy for less than three years, and more than one, must 

be in writing in order to be enforced ; as by sect. 4 of 
the Statute of Frauds, no action can be brought whereby 
to charge any person on a contract relating to the 
transfer of an interest in land, unless a memorandum 
of it has been made in writing, [b) [See arde, p. 41.j 

3. A tenancy from year to year is implied by law from the 

fact of the tenant entering on the premises and paying 
some portion of an annual rent to the landlord. 
Illustration. Start agreed with Foster to take a house 
for twenty guineas a-year, the rent to be paid weekly, 
and either party to be at liberty to give a three months 
notice from any quarter-day. Start occupied for more 
than a year, and paid a year's rent. It was held that 
he was a yearly tenant, (c) 
§ A tenancy from year to year will continue to run until 
terminated by a lawful notice to quit. 



(o) Martin v. Smith, L. E. 9 Ex. 50. 

(6) 29 Carl. 2, c. 3, s. 4. 

(c) Rex V. Hwstmonceaux, 7 B. & C. 551. 
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§ Notice to quit, in the case of a yearly tenancy, must (in 
the absence of any agreement to the contrary) be given 
six months before the expiration of j and terminating 
with, the current year of occupation. 
For example. If Smith holds a house of Jones as a 
yearly tenant from January 1, 1880. Should Jones 
in July, 1882, desire to get rid of him, he must give 
him a six months notice, on or before June 30th, 
1883, to quit on December 31st, 1883, because that 
will be the earliest date at which he can give him a 
clear six months notice, which will terminate at the 
end of a current year. 
4. A tenancy for less than a year may be half-yearly, quar- 
terly, monthly, or weekly, according as 
(i) A half-yearly, quarterly, monthly, or weekly, notice 

to quit is stipulated for. 
(ii) The rent reserved is payable half-yearly, quarterly, 

monthly, or weekly, 
(iii) There may be any custom regulating the period of 
tenancy in any particular case. 
Provided, that no annual rent is reserved. 
Illustration. Derrett became tenant to Kemp under 
an agreement " that he should always be subject 
to notice to quit at three months notice." This 
was held to be a quarterly tenancy, [d) 
§ Notice xo quit must terminate with the current half 
year^ qna,rter, month, or week, as the case may be. 
5. A tenancy at will, is where the premises are let to the 
tenant to hold at the will of the lessor. 
It is created by a permission by the lessor to the tenant 
to occupy. 
§ As soon as any portion of an annual rent is received by 
the lessor, the tenancy becomes one from year to year. 

{d) Kemp v. Berrett, 2 Camp. 509 ; and see Rex v. Hurstmonceaux, ante, p. 154. 
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§ A TENANCY AT WILL IS TERMINATED. 

(i) By a demand of possession^ no notice to quit being 

required, 
(ii) On the doing of any act^ either by the lessor or the 
lessee^ inconsistent with an estate at will. 
For example. Acts of ownership exercised on 
the premises by the lessor. Waste committed 
by the tenant. (See post, Book III. Part I. 
Chap. II.) 

6. A tenancy on sufferance, as it is called, is in fact no 

tenancy at all. 

It is a holding by the tenant against the will of the land- 
lord, and is an adverse possession. 
For example. When a tenant "holds orer;'^ that is, 
remains in possession of the premises after the expira- 
tion of the lease. 

7. Use and occupation. When the premises have been used 

and occupied by permission of the owner, but without 
any agreement as to rent, a quasi-tenancy arises, and 
the law implies a promise on the part of the occupier to 
reasonably compensate the owner for such use and 
occupation. 
§ This presumption may be rebutted by shewing that the 
premises were occupied against the wiU of the owner ; 
the occupier would then be a trespasser, and no contract 
could be implied between him and the owner. 
§ The material terms, which must be contained in a memo- 
randum OF AGREEMENT FOR A LEASE (sCe ante, pp. 46, 

153, 154) ARE— 

1. The name of the lessor, or his agent. 

2. The name of the lessee, or his agent. 

3. Some definite description of the property demised. 

4. The length of the term. 

5. The date of the commencement. 

6. The amount of the rent (and of the premium, if any). 
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7. Any special covenants^ beside the usual ones [which are 
- . . . implied as part of the contract] . 
§ Usual covenants are — 
(i) To pay rent, 
(ii) To repair, 
(iii) For quiet enjoyment. 

(iv) A proviso for re-entry on non-payment of rent. 
§ Specific performance or a parol agreement for a lease 
WILL BE GRANTED, whcre Under the parol agreement the 
owner has allowed the tenant to enter, and to make a 
special outlay on the land on the faith of the parol 
contract. 

Illustration. Davenport verbally agreed to let Farrell 
a farm for fourteen years. On the faith of this agree- 
ment Farrell took possession, and expended a consi- 
derable sum of money in making improvements. 
Davenport subsequently refused to grant a lease, and 
gave Farrell notice to quit. The Court granted 
specific performance of the parol agreement, (a) 

§ The OBLIGATIONS OF THE LESSOR AND LESSEE, RESPECTIVELY, 
ARE — 

I. Express. That is, agreed to, and defined in terms. 

II. Implied [unless expressly excluded by the terms of the 

tenancy]. 

I. Express obligations. 

^ Are those defined in' terms in the instrument of demise. In 
leases under seal they are embodied in the covenants 
contained therein. 

§ Covenants in the same deed may be — 

1. Dependent. That is, when the performance of one is a 
condition precedent to the performance of the other. 



{a) Farrell v. Davenport, 8 Jur. N. S. 1043, 
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For example. Where Jones covenants to keep a house 
in repair upon Jones, his landlord^ putting it in 
repair. 

2. Independent. That is, where one party covenants to do one 

thing, and the other to do another ; and the hreach by one 
party is no answer to an action for a breach by the other. 
For example. Where Smith, the lessor, covenants to 
repair the outside of a house, and Jones, the lessee, 
covenants to repair the inside ; the covenants are in- 
dependent ; and it is no excuse in an action by Smith 
for a breach of Jones's covenant for Jones to aver that 
Smith had not performed his. 

3. Real. Such as are annexed to the estate j or, as it is 

called, " run with the land." 
§ They run with the land, or with the reversion, according 
as the liability to perform them, or the right to take 
advantage of them, passes to the assignee of the term 
or of the reversion. 
§ They pass to the assignee of the term, or of the reversion, 
when they affect the quality and value of the land, 
either — 

(i) During the term, or 
(ii) At the end of the term, 
§ The following covenants run with the land so as to 
bind the assignee of the term, or of the reversion, 
(i) To pay rent, taxes, or ground rent, 
(ii) To repair, or keep in repair, 
(iii) To maintain a sea wall, 
(iv) To repair tenant's fixtures and machinery fixed 

to the premises. 
(v) Not to plough. 

(vi) To use the land in a husbandlike manner. 
(vii) To reside on the premises during the term. 
(viii) To carry all corn grown on the land to the lessor's 
miU. 
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(ix) To leave tlie land as well stocked with game as it 

was at the beginning of the term, 
(x) To supply the demised premises with good water, 
(xi) For quiet enjoyment, 
(xii) For further assurance, 
(xiii) To produce title deeds, 
(xiv) For renewal, 
(xv) To insure. 

(xvi) Not to assign or underlet without leave, 
(xvii) Not to carry on a particular trade, 
(xviii) All implied covenants. 
4. Personal. Such as are collateral to the thing demised ; 
do not run with the land ; nor hind the assignees of the 
term or reversion. 
§ These are covenants which do not touch or concern the 
land, but are personal obligations, binding only on the 
lessor and the lessee. 

Illustration. Hayward demised certain premises to 
be used as a public house, and covenanted not to open 
another within the distance of half a mile. The 
lessee assigned the lease to Thomas. Hayward broke 
his promise, and opened another public house within 
the prescribed distance. In an action by Thomas, 
it was held that the covenant did not run with the 
land, and that he, being an assignee of the lease, 
could not maiiitain an action upon such covenant, (a) 
§ Of the liability of a lessee and his assigns on covenants 
in the lease. 

1. The lessee is liable to the lessor on his covenants, real and 

personal, although he may have assigned his lease. 

2. The assignee of the lease is . liable to the lessor on the 

covenants running with the land, so long as he does not 
assign his lease over. 

(a) Thomas v. Hayward, L. K 4 Ex. 311. 
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§ But sliould he assign his lease to another his liahility on 
the covenants ceases^ and attaches on his assignee. 

3. The assignor and the assignee o£ the lease are liahle to 

each other on any covenants they may have entered into 
with each other. 

4. If the lessee makes an underlease of the premises^ there is 

no " privity of estate " between the original assignor and 
the under-lessee ; and the under-lessee is not liable to the 
original lessor in any shape or way ; but he is^ of course^ 
liable to his immediate lessor (the original lessee) on any 
covenants he may have made with him. 

5 . An underlease of the whole of the lessee's term is in effect 

an assignment of the term ; but there being no privity 
of estate between the original lessor and the under-lessee, . 
the latter is nevertheless not liable to the original lessor 
on any covenants in the original lease, [a) 
[Note . 1 . Express promises by the lessor are usually of a very 
limited character, as it is usual for the landlord to cast 
all the burthen of repairing, insuring, ratepaying, &c., 
on the tenant. 
2. Express proinises by the lessee may be made, of course, 
according to the fancy of the parties, but those com- 
monly inserted in leases (according to the nature of 
the premises demised) are — 
(i) A covenant to insure, 
(ii) A covenant not to assign without leave, 
(iii) A covenant not to carry on any noxious trade on 
the premises, or not to use the premises for 
some particular purpose, as for the sale of 
spirituous liquors or beer, 
(iv) To pay rent, 
(v) To pay rates and taxes, 
(vi) To repair. 

(ft) Beardman v. Wilson, L. R. 4 C. P. 57. 
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§ Covenants to repair vary in severity according to 
their terms. 
For ^xample-r- 

(a.) A covenant to keep in repair during the term, 
means that the premises must be put into 
repair and kept so, at all times during the 
term. 
(/3.) A general covenant to repair, means that the 
premises are to be kept in substantial repair. 
, (r) A covenant to put premises " into habitable 
repair/' means that they are to be put into 
a better state than they were when the tenant 
found them, and a state reasonably fit for the 
class of persons who are likely to inhabit them. 
(^ ) Under a covenant '''to repair and keep in 
repair," if there is no exception as to damage 
by fire, the tenant is bound to rebuild the 
premises if they are burnt down, and is 
bound to pay rent all the time, notwithstand- 
ing that the premises are uninhabitable. 
(*•) In the determining of the sufficiency of repair 
done under a covenant to repair, the jury 
are to take into consideration — 

1. The age and character of the building. 

2. Its state at the commencement of the 

lease. 

3. The length of the lease. 

4. The character of the locality, and the 

class of inhabitants of the adjacent pre- 
mises, (b) 

[For what would be good repair for St. 
Giles, would not be good repair for 
Belgravia.J 

(6) Guttridge v. Mwnya/rd, 1 M. & Eob. 336. 

M 



162 EUBEIO OF THE COMMON LAW. 

(vii) Special covenants to repair; as^ to paint the outside 
wood and ironwork once in three years, and the inside 
every seven, to re-paper, re-colour, &c, 

(viii) To surrender the premises at the end of the term in 
good repair. 

(ix) Provisoes for re-entry on non-payment of rent, and for 
breach of covenant to repair, &c. 

(x) To repair after notice to repair has been given. 

(xi) For liberty to the lessor, or his agent, to enter and 
-(dew the state of repair of the premises.] 

II. Implied Obligations. 

1. Those or the lessok. 

(i) That he will give the tenant possession. 

(ii) That he has a good title. 

(iii) That the tenant shall not be disturbed in his enjoyment 

of the premises. 
(iv) That if the premises consist of a furnished house, they 
are reasonably fit for the purpose for which they are let. 
Illustration. Smith let a furnished house at Brighton to 
Sir John Marrable for six weeks at eight guineas per 
week. On entering it was found that all the beds but 
one were so infested with bugs that the family quitted 
at once, and tendered one week's rent. The Court 
held that when a man lets a ready famished house 
there is an implied condition that it is habitable, (a) 
(v) That the tenant of lands may remove and dispose of the 
annual produce of the soil or " emblements," which he 
has sown during his tenancy, and which has not come 
to maturity at the end of his tenancy, 
(vi) That, in the absence of express conditions to the contrary. 



(a) Smith v. MarraUe, 11 M. & W. 5 ; and see Wilson v. Finch Hatton, 2 Ex. 
D. 336. 



LANDLOED AND TENANT. 163 

the " custom of the country " shall be engrafted upon 
the terms of the tenancy of cultivable land. 
[Note. But there is -no implied promise by the lessor, 
(a.) That the premises are fit for the purpose for which 
they are let, if they consist of an unfurnished 
house, [b) 
(0.) That the house will last till the end of the term. 
(y.) To do any repairs, (c) 
{i-) To rebuild if the house is destroyed, {d) ] 
. Those of the lessee. 

(i) That he will use a house in tenantablCj and land in a 

husbandlike manner, 
(ii) Not to commit waste, either commissive or permissive. 
(See post, Book III. Part I. Chap. II. A yearly tenant 
is only liable for commissive waste.) 
(iii) To give up the premises at the end of the term, (e) 
(iv) To pay rent. 

(v) To cultivate land according to the custom of the country. 
(vi) A tenant is estopped from alleging that his landlord had 
no title at the time of the demise. But he may show 
that such title has expired. (/) 

Of the Determination of the Tenancy. 

I. By notice to quit. This is necessary only where the length 
of the term is not definitely fixed, as in the case of a 
tenancy from year to year. 
§ The notice may be — 

1. An agreed notice. . 

2. The customary notice. 

(J) Hart v. Windsm-, 12 M. & W. 68. 

(c) Arden v. Pidlen, 10 M. & W. 321. 

(d) Gott V. Gandy, 2 E. & B. 845. 

(e) Henderson v. Squire, L. R. 4 Q. B. 170. 
(/) Delaney v. Fox, 2 C. B. N. S. 768. 

M 3 
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3. Where there is neither an agreed nor a customary 
notice, a reasonable notice. 
§ It must be given so as to expire at the end of a current 
year, half-year, quarter, month, or week, as the case 
may be, unless there is an agreement to the contrary. 
(See ante, p. 155.) 
§ Notice to quit under the agricultural holdings act, 
1875, is (where there is no agreed notice) increased from 
six to twelve months. 

1. Where the holding is agricultural or pastoral, of two 

acres or more. 

2. Where the parties have not contracted themselves out 

of the Act. {a) 
§ The notice may be waived by — 

1. The lessor accepting, or distraining for fresh rent 

due after service of the notice. 

2. By serving a fresh notice to quit. 

II. By surrender. (See ante, p. 38.) This must be — 

1. By deed, where the demise is for more than three 

years, [b) 
3. In writing, where the demise is for less than three years, 

and either in writing or by parol, (c) 
3. By operation of law ; which may arise — 

(i) By the substituting a fresh lease for the existing 

lease, 
(ii) By the landlord accepting a fresh tenant in lieu of 
the original one, under an agreement between. all 
three parties; provided the new tenant actually 
takes possession. 

Illustration. Atherston, who was tenant to 
Nikells under a demise in writing for three 
years, quitted the premises, and wrote to his 

(a) 38 & 39 Vict. c. 92, ss. 51, 54, 58. 

(6) 8 & 9 Vict, c. 109, s. 3 ; 29 CarL 2, c. 3, s. 3. 

(c) 29 Carl. 2, c. 3, s. 3. 
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landlord^ stating his inability to pay the rentj 
and that he trusted the rooms would be let by 
the landlord^ to someone else on better terms. 
Nikells accordingly relet the premises to 
another tenant, who entered, and paid rent. 
Nikells, however, after finding the latter in- 
solvent, turned round, and sued Atherston for 
back rent. The Court held that Atherston's 
term had been surrendered by operation of 
law. (d) 
(iii) By an agreement between the lessor and the lessee 
that the term shall be put an end to, followed by 
the formal quitting of the tenant, and entry by 
the landlord, of the premises. 
Illustration. Popplewell was tenant to Phene of 
certain premises, and on April 13th, 1861, 
quitted, and left the key at Phene's counting- 
house. The key was not returned. On 4th 
May following, Phen^ entered, and caused the 
front of the house to be washed down. In June 
he gave the key to an auctioneer to enable him 
to show the premises, and a board was put up 
for letting. Popplewell's name was painted out 
on September 24th, and on October 26th Phene 
gave him formal notice that he resumed 
possession. In an action by Phene for three 
quarters' rent in arrear, it was held, that the 
above facts amounted to a surrender by opera- 
tion of law. (e) 
[NoTJs, Surrender by operation of law is also called sur- 
render by estoppel. 

§ Estoppel- in pais {estouper, obstipare) is where 

(cQ Nikells v. Atherston, 10 Q. B. 944. 

(e) Fheni v. Popplewell, 12 0. B. N. S. 334. 
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a man is precluded by his own conduct or 
statements from alleging a state of facts 
different from that, -wliicli lie has represented 
as existing. 

For instance. Where the lessee accepts a 

new lease from the lessor, he affirms, or is 

estopped from denying, that his lessor had 

power to grant the new lease ; and as the 

lessor could not grant the new lease, till 

the old one had been surrendered, the law 

assumes that on acceptances of such new 

lease, there has been already a surrender 

of the old one.J 

[Note. Where a lessee has made an underlease, he 

cannot by surrendering his term, affect, or prejudice the 

rights of the underlessee. (a) 

Illustration. Stratton held two pieces of land in the 
Isle of Wight, B & C, of Sir Richard Simeon under 
a lease, by which he covenanted that if he built on 
B & C, the houses on B should have a sea view over 
C. Stratton gave an under-lease of B to Harbour^ 
and covenanted to observe the covenants- in the 
original lease. Harbour built on B, and assigned 
his lease to Piggott. Afterwards Stratton sur- 
rendered his lease to Simeon, and took from him 
another without the restrictive covenants, and pro- 
ceeded to build on C, so as to obstruct the view from 
B. Piggott applied for an injunction to restrain 
Stratton from so'building ; and it was held that the 
rights of Harbour under Stratton's covenant to 
observe the covenants in the original lease, were not 
affected by the surrender of that lease, and that 
Piggott was entitled to his injunction. (6) 1 



(a) 8 & 9 Vict. c. 106, s. 9. 

(6) Piggott v. Stratton, 1 De G. F. & J. 33. 
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III. Merger. That is, when there is an union of the term with 

the immediate reversion ; both being vested in the same 

person, in the same right. 

The term is then said to be merged, or drowned, in the 

reversion j otherwise the same person would be both 

landlord and tenant at the same time. 

For Instance. If Smith lets premises to Jones for 
twenty years, and then, subsequently, sells him the fee 
simple, the lease is merged in the reversion. 

IV. Forfeiture. A lease may be forfeited by the breach of — 

1. A condition, or proviso, in the lease; as a condition 
that the term shall be determined on the bankruptcy 
of the tenant. 
3. A covenant in the lease. 

Provided there is also a condition in the lease for re- 
entry on the breach of such covenant. 
For example. A breach of a bare covenant to repair 
does not create a forfeiture ; but if there is also a 
proviso for re-entry in case the covenant to repair 
should be broken, then a forfeiture ensues on 
breach of the covenant. 
§ A Forfeiture will be waived, if after breach of the 
covenant or condition, and with a knowledge of such 
breach, the lessor does any Act, whereby he acknowledges 
a continuance of the tenancy at a later period. 
For instance. If he accept or distrain for rent which 
accrues due after the date of the forfeiture. 
§ But if ejectment is brought by the lessor for the 
forfeiture; it is shown that he has unequivocally 
elected to determine the lease ; and no subsequent 
receipt of, or distress for rent will imply a waiver. 
Illustration. Moss was tenant of a farm to Grimwood. 
The latter brought ejectment on July 21st for 
certain breaches of covenant. Subsequently he 
distrained for rent due on June 34th. At the 
hearing of the suit for ejectment, it was contended 
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that tlie subsequent distress was a waiver of the 
breach of covenant ; but the Court held that it was 
perhaps an act of trespass, but was no waiver, (a) 
^ Forfeiture is relieved against in two cases. 

1. For non-payment of rent, if the tenant within six 

months of the time that execution has been executed 
on a judgment in ejectment against him, pays all 
arrears of rent with full costs, {b) 

2. For breach of covenant to insure where — 

(i) No loss or damage by fire has occurred. 

(ii) The breach has occurred without fraud or gross 

negligence. 
(iii) The premises have been duly re-insured at the 

time of the application for relief. 
(iv) E-elief has not already been given to the same 

person. 
(v) No previous forfeiture has been waived in 

favour of the same person, (c) 
V. Disclaimer. If a tenant directly repudiates his landlord's 
title, either — 

1 . By an act in pais (that is an overt, notorious act, as 

by making a feoffment of the land to another by 
livery of seisin) or 

2. By denying it upon record (that is, in a Court of law; 

as, if a tenant were to suffer judgment by default in 
an action of ejectment brought by a stranger, or 
plead in an action by a stranger, admitting thereby 
the stranger's title) ; 

a forfeiture of a lease for a term of years is ipso facto 

committed, {d) 
§ A m;arly tena.ncv may be forfeited by a parol 

(a) Grimwood v. Moss, L. R. 7 C. P. 360. 

(b) 15 & 16 Vict. c. 76, ss. 210, 212 ; 23 & 24 Vict. c. 126, s. 1. 

(c) 22 & 23 Vict. c. 35, ss. 4, 6. 

(rf) Doe d. Graves v. TFells, 10 A. & E. 427 ; Coke, 2516, 252a. 
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disclaimer [or, to speak more correctly, the denial 
of the tenancy dispenses with the need of a 
notice to quit, (e)] 
[Note. If a tenant for years wilfully " holds over," 
after written demand of possession, or after his 
own notice to quit given to the lessor, the lessor 
may sue him for double rent. (/)] 
§ A TRUSTEE OF A BANKRUPT'S ESTATE may, in his discretion, hy 
writing, under his hand, disclaim a lease, under which 
the bankrupt held as lessee, and which has vested in the 
trustee under the Bankruptcy Act, 1869. (g) 

Remedies or the Lessor for Nonpayment of Rent. 

1. An action, either on a covenant or a simple contract, as the 
case may be. 
II. A distress, which is the taking, without legal process, cattle 
or goods, as a pledge to compel the satisfaction of the 
demand. 
§ It is essential that, 

1. There should be a tenancy between the parties. 
3. That there should be rent due. 
3. That the distrainor should have a present right to 
the reversion. 
[Note. This is a very ancient remedy, which a landlord is 
privileged to exercise for the recovery of rent that is in 
arrear. 

He has a right to go upon the premises, and either him- 
self, or by his bailiff, to select, and seize of the goods 
thereon, such of those, not privileged from distress, (see 
post, Book III. Part 111. Chap. II.) as he may consider 
sufficient to satisfy his claim. 

(e) Doe d. Graves v. Wells, 10 A. & E. 427 ; Coke 251i, 252a. 
(/) 4 Geo. 2, c. 28, s. 1 ; 11 Geo. 2, c. 19, s. 18. 
(g) 32 & 33 Vict. c. 71, s. 23. 
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He will then "impound" them; if cattle ave distrained, 
by taking them to the public pound, or, if there is no 
public pound, to some safe place; ii goods are distrained, 
by collecting them together on the demised premises (a), 
and " putting a man in possession," (that is, leaving a 
man on the premises to look after them), or removing 
them to a place for safe keeping. He ■will next make an 
inventory of the goods taken, and serve it with a " notice 
of distress," [that is, of the fact of the distress ; of the 
amount payable for rent and charges ; and of the time 
within which the goods must be " replevied " (see post, 
"Eeplevin")] upon the tenant. On the expiration of 
the time within which the tenant is entitled to replevy 
(that is five days) he will remove the goods and have 
them appraised and sold, {b) If there is any balance 
after the claim for rent, and the costs of the distress, 
&c., have been satisfied, it will be paid over to the 
tenant. If the sale does not produce sufficient to satisfy 
the arrears, a second distress (where cattle is distrained) 
may be put in ; provided that there were not sufficient 
goods on the premises, which could have been taken on 
the first distress, had the distrainor thought proper, (c) 1 
§ The landlord may distrain for six year's arrears of rent, and 

no more, [d] 
§ When goods have been fraudulently removed by the 
tenant to avoid a distress, the landlord may follow, and 
distrain them within thirty days of such removal, (e) 
Provided the goods have not been sold to a bond fide 

purchaser, (e) 
[As to when, where, and on what, a distress may be 

made, see post, the chapter on "Wrongful Distress."] 



(rt) 11 Geo. 2, c. 19, s. 10. 

(J) 2 W. & M. c. 5. 

(c) 17 Carl. 2. c. 7, s. 4. 

(fO 3 & 4 Will. 4, c. 27, s. 42. 

(e) 8 Ann. c. 14, s. 2 ; 11 Geo. 2, c. 19, s. 1. 
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Of the Recovery or Land. 

§ If a trespasser comes upon the land of another, he may be 
ejected by the use of such physical force, as is necessary 
for the purpose. 

§ If J however, a person comes into possession of premises law- 
fully, and refuses to quit them after the time has expired 
during which he can lawfully remain there, the real 
owner with an immediate right of possession cannot 
expel him by main force ; or he vrill be liable to an in- 
dictment for the crime of " forcible entry," and subject 
to imprisonment during the Queen's pleasure. 
He must therefore take steps to dispossess the wrongful 
occupier by a lawful process. 
I. By ejectment at common law, to support which it is 
§ Essential that the lessor has a right to re-enter — 

1. By reason of the expiration of the term, 

2. Its determination by a lawful notice to quit, or 

3. Its forfeiture. 

[Note. If the forjeiture is for non-payment of rent, 
a formal demand of the rent (unless this is 
rendered unnecessary by the terms of the lease) 
must be made — 

(i) By the landlord, or his agent, 
(ii) On the actual last day remaining to the 

tenant on which to pay it. 
(iii) At a convenient time before, and at, sunset, 
(iv) At the place specified for the payment of the 
rent; and if no place is specified, on the 
demised premises, 
(v) Of the precise sum due, neither more nor less. J 
II. By the common law pboc duke act, 1852, (/) for non- 
payment OF BENT. To support which it is 

(/j 15 & 16 Vict. c. 76, s. 210. 
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§ Essential — 

1. That the ejectment be brought by a landlord 

against his tenant. 

2. That the landlord has a right to re-enter for non- 

payment of rent. 

3. That there is at least one half-year's rent due, and 

in arrear. 

4. That there is no sufficient distress to be found on 

the premises. 

[Note. No formal demand of the rent need be 
proved. J 

III. By this Common Law Procedure Act, 1852 (a), the lessor 

may, with his writ of ejectment, serve a notice on the 
lessee, and call on him to find security for the costs and 
damages of the action; and in default may sign judg- 
ment for recovery of possession and costs. 

1 . "Where there is a lease or agreement in writing, 

2. Where the term has either 

(i) Expired, or 

(ii) Been determined by a regular notice to quit, and 

3. Where the lessee refuses to quit after lawful demand 

in writing. 

IV. By the County Court Acts, 1856, Sect. 50 and Sect. 52 (b), 

the lessor can get an order for possession from a coimty 
court against the lessee. 

1 . For holding over. 

(i) The term having expired, or 

(ii) Having been determined by a legal notice to quit. 

2. For non-payment of rent. 

(i) Half a year's rent being in arrear. 
(ii) There being no sufficient distress to be found 
on the premises. 

(a) 15 & 16 Vict. c. 76, s. 213. 

(6) 19 & 20 Vict. c. 108, ss. 60, 52, " The Small Tenements Act." 
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(iii) The lessor having a right to re-enter. 
Provided — 

1. Neither the annual value of the premises^ nor the 

rent, exceeds £50. 

[And, under sect. 52, provided no fine or pre- 
mium has been paid for the lease.] 

2. No question of title arises, (c) 

3. The claim is by the landlord against his tenant. 

V. By the County Court Act^ 1867, ejectment may be brought 

in all caseSj notwithstanding a question of title may arise. 

Provided {«.) Neither the annual value, nor the rent payable, 

exceeds £20. (d) 

{P-) Proceedings cannot be taken under the "Small 

Tenements Act." (e) 

VI. Justices in petty sessions may issue a warrant to the 

POLICE TO give possession OP PREMISES TO A LANDLORD. 

1. Where there has been a tenancy at will or for a term 

not exceeding seven years. 

2. The term has expired or been lawfully determined. 

3. The tenant is holding over. 

4. The annual rent payable does not exceed £20 ; and 

5. No fine has been reserved or made payable. (/) 

§ Mesne profits. Intermediate profits. That is, the profits 
which have been arising from the land between the time 
when the right of the plaintiff in ejectment first accrued, 
and the time of his recovery in the action of ejectment. 
§ A claim for mesne profits may be joined in an action of 
ejectment, (ff) 

(c) Pearson v. Glasebrook, L. B. 3 Ex. 27 ; 9 & 10 Vict. c. 95, s. 58. 

(«f) 30 & 31 Vict. c. 142, ss. 11, 12. 

(e) C. C. Rules, Order xxxvii. r. 25. 

(/) 1 & 2 Vict. c. 74, s. 1. 

(g) C. L. P. Act, 1852, s. 214, and Jud. Act, 1875, Order xvii. r. 2. 
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PART I. 

OF THE INFEINGEMBNT OE THE PRIVATE EIGHTS OP OWNEES 
AND OCCUPIERS OF LAND. 



CHAPTER I. 



SERVITUDES. 

§ A SERVITUDE is a burthen imposed on a man's land for the 

benefit of adjoining land. 
§ The servient tenement is the name given to the land^ on 

which the burthen is imposed. 
§ The dominant tenement to that, in favour of which the 

servient tenement is burthened. 

For instance, if Jones owns No. 1, and Smith owns 
No. 2, in a street, and the drain of No 1 has a right to 
empty itself into the drain of No. 3, the latter being 
connected with the main sewer in the street; No. 1 is 
a dominant tenement, and No. 2 is a servient tene- 
ment. And No. 1 has the benefit of the servitude 
with which No. 2 is burthened, by virtue of which the 
sewage of No. 1 is allowed to pass into the main 
through the drain pipes of No. 3. 
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I. Natural servitudes are those, which are from the natm-e of the 
case the necessary adjunct to the properties, to -which 
they are annexed. 

1. The burthen of receiving all streams of water, which 

naturally flow down to them from adjoining land of 

a higher level. 

Illustration. Under an award by enclosure com- 
missioners, a drain was made over two adjoining 
closes, belonging respectively to Sharpe and to 
Hancock. Afterwards Sharpe opened a fresh 
drain into his part of the awarded drain, which 
consequently carried more water into the lower 
portion, which it was Hancock's duty to cleanse. 
In an action by Sharpe against Hancock, for not 
cleansing the drain, by reason of which the sur- 
face water accumulated on Sharpens land, it was 
held, that Hancock was bound to provide for the 
due carrying off of such water as naturally flowed 
down to his land through the awarded drain ; but 
not for additional water cast upon him by the act 
of the plaintiff. (<?) 

2. The burthen of transmitting, unpolluted, all streams 

of water, flowing upon them, to adjoining land of a 
lower level. 

Subject to the right of making such a reasonable 
use of the stream during its transit, as does not in^ 
terfere mth the enjoyment of the water by the 
next riparian owner. 

Illustration. Wood & Co., and Waud & Co., were 
worsted spinners at Bradford; and each had 
mills on a stream called the Bowling Beck. 
Wood & Co.'s mills were lower down than 
Waud & Co.'s. The latter fouled the stream 

{a) Sharpe v, Hancock, 7 M, & G. 354, 
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by turning into it soap-lees and wool refuse ; 
but the water was still suiSciently pure for 
Wood & Co.^s works. In an action by the 
latter it was held that they had a right to have 
transmitted to them the natural stream, in its 
natural state, free from pollution; and that 
they were entitled to maintain the action for 
the damage in law, though there was no 
damage from the pollution in fact, [b) 
. The burthen of affording such lateral support to the 
next adjoining land, as will suffice to keep it in its 
position, when not weighted by the addition of any- 
thing superimposed, such as a building. 
Illustration. Mrs. Wyatt and Harrison were 
owners of adjoining pieces of land, aijd the former 
built a house on, and close to, the edge of her 
own land. Afterwards Harrison dug away the 
soil on his own ground, in consequence of which 
the foundations of Mrs. WyatVs house sank, 
and the house was greatly injured. In an action 
by Mrs. "Wyatt, the Court held that Harrison's 
land was bound only to keep the plaintiff's land 
in its place ; and that she had no right of support 
to the artificial weight of the house which she had 
built, (c) 
The burthen on the owner of the subsoil of affording 
such vertical support to the surface of the land, as 
will suffice to keep it in position when not weighted 
by the addition of anything superimposed, such as a 
building. 

Illustration. Humphries was possessed of certain 
arable land, under which were certain coal mines, 

(6) TFood V. TFaucl, 3 Ex. 748. 

(c) JVyatt V. Harrison, 3 B. & Ad. 871. 

N 
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leased by tlie Durham Coal Company of tte 
Bishop o£ Durham^ the freeholder of the mines. 
The coal company removed the coal without 
leaving sufi&cieiit support to the surface. In con- 
sequence of which Humphries^ land sank. In an 
action hy him against the coal company (sued in the 
name of their secretary) the Court held that they 
were liable ; although they had not been guilty 
of any negligence in the way in which they had 
worked their mines, (a) 

II. Conventional servitudes are those which are of greater 
extent than natural servitudes^ and have come into ex- 
istence by virtue of a contract^ express^ or implied, 
between the parties. They are — 

1. Easements. 

(i) Rights to pollute the air. 

(ii) Rights to have light unobstructed. 

(iii) Rights of lateral and vertical support to buildings. 

(iv) Rights of fouling water. 

(v) Rights to divert, and use, and pen back water. 

(vi) Private rights of way. 

[Note. § K public right of way is not an easement. 
It is a " dedication to the public " by the 
owner, of the occupation of the surface of 
the land for the purpose of passing and 
repassing, {b) 
§ It is proved by evidence of an animus 
dedicandi in the owner of the soil, and no 
user for any particular length of time is 
required to establish it.J 



(a) Humphries v. Brogden, 12 Q. B. 739. 

(6) Bangeky v. The Midland Railway Company, L. U. 3 Cli, 311. 
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§ An easement is a privilege without profit whicli the owner 
of land has a right to enjoy in respect of that land over 
the land of another. 
4 It is essential that it should be necessary tOj and 
accessorial to. the use and enjoyment of land, and is 
appurtenant thereto. 
§ An easement cannot exist " in gross ; " for there must 
be both a dominant and a servient tenement. A 
contract creating such a right, is a mere personal 
covenant, and is in other words " a license." (c) 
§ An easement is transferable with the land to which it 
is accessorial. 

2. Profits a prendre. 

§ A PROFIT a' prendre is the privilege of taking some part 

of any natural product in the land of another, 
(i) Those which are attached, and accessorial to, the 

Use and Enjoyment or Land. 

[Note. Incidents — 

1. There must be a dominant tenement to which 

they are attached, and for the benefit of which 
they exist, (c) 

2. When assigned along with the dominant tene- 

ment, they are still binding on the servient 

tenement, (c)] 
(« ) A right of common apperident to land. This is the 
right of the freeholders of a manor to depasture 
on the lord's waste, such horses, oxen, kine, and 
sheep, as they require for ploughing, and manur- 
ing those of their lands which have been in tillage 
from time immemorial, or have been originally in 
tillage, and subsequently laid down in grass, {d) 

(c) Achvyd v. Smith, 10 C. B. 164 

(d) Bennett v. Beeve, Willep, 231. 

n3 
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[The right is presumed to exist at commoii lawj 
because in early times nearly all farms were in 
tillage, and hut few in pasture, so that when the 
crops were in the ground, there would be no place 
for pasture of the beasts necessarily used in the 
cultivation of the farm, unless they were turned 
out on the lord's waste, (a) 
{/3-) A right of common appurtenant to land. This is a 
right founded on grant to go upon the land of 
another, and take some natural product there- 
from. 

1. Common of pasture the right of one to de- 

pasture on the soil of another, either an 
agreed ntimber of animals, or so many as 
can be supported in the winter by the 
produce of his own land, [b) 

2. Common of estovers; \estouffer, to famish.] 

The right of one to take for the use of his 
tenement, from the woods, or waste lands, of 
another a portion of his timber, or under- 
wood. 
(i) House bote, for the repair of the house, 

and for fuel, 
(ii) Plough bote, for the repair of instm-- 

ments of husbandry, 
(iii) Hedge, or hay, bote, for the repair of 

fences. 

3. Common of turbary. The right of one to 

take for fuel in his house, peat or turf from 
the wastes of another. 

4. Common of piscary. The right to take, and 

carry away, fish from the waters of another. 



(a) BenneM v. Beeve, "Willes, 231, and Co. Litt. 122a. 
(i) Co. Litt. 122(1. 
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5. Common of digging. The right to go upon the 
land of another, and dig for, and remove, 
sand, gravel, clay, minerals, &c., &c. 
(ii) Profits i( PRENDRE in gross. That is, ^ersowaZ privi- 
leges of coming upon, and taking a profit out of, the 
land of another. 
[Note 1. They are created. 

1. By grant, or reservation. 

2. By severance of an appurtenant right to take a 
certain fixed profit, from the land with which it is 
held. J 

[Note 2. Incidents. 

1. The right is not accessorial to the use and enjoy- 
ment of any dominant tenement. 

2. If assigned, does not bind the servient tenement. 
{Exception. By the custom of certain manors in 

the North of England, the customary tenants 
have rights of sole and separate pasturage, 
called " cattlegates," and " cowgrasses," which 
are assignable though held in gross.) 

3. Cannot be claimed under the Prescription Act, 
(See post p. 189.)] 

(«•) Common of pasture. 

(P-) Common of estovers. 

(r-) Common of turbary. 
[Note. As a rule rights of estovers and turbary 
are only appurtenant to some house. But where 
the right granted is to take a fixed and limited 
quantity, it may be severed, and becomes a right 
in gross.] 

(^•) The right of sporting and fishing ; 

(«•) The right of digging and removing sand, gravel, 
clay, minerals, Sfc, ^c. 
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Conventional Servitudes are claimed by virtue of. 

1, An express grant. That is, the right to enjoy the privilege 

must be given to the grantee, or reserved to the grantor, 

by an instrument under seal. 
§ Anything short of this, whether in writing or by parol, is 

merely a " license^" and excuses a trespass but confers 

no right. 

Illustration. Hewlins was tenant of the " Swan Inn " 
at Chichester, and his landlords, on re-building the 
inn, agreed with the landlord of one Shippam, who 
occupied the adjoining premises, that they would pave 
Shippam's yard if they might be allowed to construct 
a drain underneath it for the use of " The Swan." 
The drain was made and the yard paved, and after- 
wards Shippam stopped up the drain. In an action 
of trespass by Hewlins against Shippam for so doing, 
it was held that the right to have the drain under 
Shippam's yard, not having been given by deed, could 
not be maintained, and that Shippam had not been 
guilty of a trespass in stopping it. (a) 
[Note. A servitude may however be created by 
devise, {b) ] 

2. An implied grant iu the following cases. 

(i) Where a man has made the enjoyment of one portion of 
his property visibly dependent on another portion, then 
(«■) If he parts with the dominant tenement, he impliedly 
grants along with it the easement apparent, as 
accessorial. 

Illustration. In 1787 one McCaa owned a house 
and garden, and also some adjoining land, on 
which he made a tanyard, and a drain from the 

(a) Heivlins v. Shippam, 5 B. & C. 229. 
(6) Phesey v. Vicary, 16 M, & W. 484. 
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tanyard into a cesspool in the garden. McCaa 
sold first the tanyard, and then the garden ; and 
by divers mesne assurances the tanyard became 
the property of William and John Cochrane, and 
the house and garden of one Ewart. Ewart 
stopped up the drain in the garden, and the 
Cochranes brought their action. The House of 
Lords held, that an implied grant o£ the easement 
passed to the Cochranes. (c) 
/;3.) But if he parts with the servient tenement, he cannot 
derogate from his own grant, and so cannot im- 
pliedly reserve any easement over it in favour of 
the dominant tenement remaining in his possession. 
Illustration. Knox from 1841 to 1845 owned a dry 
dock, and a coal wharf adjoining; during which 
time the bowsprits of vessels, repairing in the 
dock, used to project some fourteen feet over the 
wharf. In 1845 Knox sold the wharf to Brown, 
without any express reservation. In 1846 he let 
the dock to Mills for 31 years; and in 1861, sold 
it, subject to the lease, to Suffield. During all 
this time, also, the bowsprits used to project as 
before. In 1861 Brown proceeded to build 
warehouses on the wharf; and Suffield prayed for 
an injunction against him to restrain him from so 
building, as to interfere with the bowsprits. The 
injunction was refused, {d) 
(iij Where a man grants land, to which there is no access, 
except over his own land, he impliedly grants also " a 
way of necessity " over his own land, which wiU continue 
so long as the necessity lasts. 
Illustration. Davies was assignee of a building agree- 



(c) Ewart v. Cochrane, 4 Macq. 117. 
{d) Suffield V. Brown, 33 L. J. 'Ch. 258. 
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ment with Eton College, by whicli it was agreed that 
the builder should erect ou some land at Hampstead> 
belonging to the college, two rows of houses back to 
back, between which should be certain mews ap- 
proachable only through an archway in one of the 
rows of houses ; and on the completion of each house 
the college should grant a lease of the land and house 
to the builder. When the builder had completed the 
house, under which was the archway, wherethrough 
the mews were to be approached, tbe college granted 
him a lease, which he assigned to Sear. No reservation 
of a right of way under the archway was mentioned. 
When the buildings were all completed, and the mews 
consequently surrounded. Sear stopped up the archway. 
And on Davies removing the obstruction, brought an 
action of trespass against him. Davies applied for an 
injunction to restrain Sear from stopping up the arch- 
way, and it was held, that there was an implied 
reservation in the lease to Sear of a right of way, 
being a way of necessity, under the archway to the 
mews, (a) 
(iii) Where a man sells land for building he imphedly also 
grants a right of lateral, and (if he reserves the minerals) 
of vertical, support from his own land, suf&cient to 
sustain the grantee^s buildings. 

Illustration. The Leeds and Selby Railway Company 
bought of one Hall, the right to make a tunnel 
through a certain portion of Hall's land ; the right to 
dig for minerals in the land, through which the tunnel 
was to go, being reserved to Hall. Hall sold his land 
to Crossland ; who proceeded to work the minerals : 
but, on its appearing that such working would be 
dangerous to the tunnel, the North Eastern Railway 

(a) Davies v. Sear, L. R, 7 Ei|. 427. 



SERVITUDES. l85 

Company-j who had purchased the Leeds and Selby line, 
obtained an injunction against Crossland, restraining 
him from digging for minerals ; as it was not com- 
petent for the vendor so to use his land, as to destroy 
the object for which alone the sale of the land was 
made. (6) 
(iv) Where a man has built houses alongside of each other, 
or one upon another, so that each house requires, and 
receives, the support of the house next to, or below, it ; 
and parts with the possession of each of the houses to 
different persons ; each adjoining, or each super-imposed 
house, has an implied right of support from the next 
adjoining, or subjacent, house. 

Illustration. Halliday sold two houses, Nos. 5 & 6, in 
the same street, the one to Richards, and the other to 
Rose. Rose in executing some necessary work to the 
drains of her house caused a settlement in the wall 
of Richards' house. In an action by Richards it was 
held, that where houses were so erected, as to 
require mutual support, there is by implied grant or 
reservation, a right in each house to such mutual 
support, (c) 
3. A LOST GRANT. That is to say, when the use has been enjoyed 
" from time immemorial/' the law presumes that a grant 
has been made at some remote period, of which all trace 
has disappeared. 
§ In order to support a claim to a lost grant it is essential, 
that 

(i) The enjoyment should have been exercised notoriously. 

Illustration. Solomon owned Nos. 2 & 3, Pilgrim 

Street, Ludgate Hill. No. 1 belonged to Sir 

John Prior : next to No. 1, came a corner house. 



(6) North-Eastern Railway Gonvpany v. Grassland, 32 L. J. Ch. 358. 
(c) Richa/rds v. Rose, 9 Ex. 221. 
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No. 13, Broadway, belonging to the Vintners' 
Company. Pilgrim Street sloped towards the 
junction with Broadway ; and for 30 years Nos. 1, 
2 & 3 had been out of the perpendicular; No. 3 
appearing to lean on No. 2 ; No. 2 on No. 1 ; and 
No. 1 on No. 13, Broadway. The Vintners' 
Company pulled down No. 13, Broadway, the 
result of which was, that Sir John Prior's house 
fell ; and also the two houses of Solomon. In an 
action by Solomon against the Vintners' Com- 
pany it was held, that no grant could be presumed 
in favour of the Plaintiff's houses ; for a claim 
as of right must not be acquired by stealth ; and 
here, though a guess might have been made, there 
could have been no certain knowledge by the 
Defendants, that the Plaintiff's house was being 
supported by them, (a) 
(ii) Adversely^ as a matter of right. 

Illustration. Tickle claimed a right of way over 
certain land of Brown, and sent his servants 
across the land with a horse. Brown forcibly 
prevented the passage of the servant. In an 
action brought by Tickle for the trespass, and 
alleging a right of way, the defendant sought to 
give evidence at the trial that the land was from 
time to time under tillage, and that permission was 
from time to time given to parties desirous to 
cross Brown's land, in order to show that the 
user of the land was not " of right," but under 
leave given. It was held by the court that such 
evidence was clearly admissible to show the 
absence of the right, [b) 



(a) Solomon v. The Vintners' Company, 28 L. J. Ex. 370. 
(6) TickU V. Brown, 4 A. & E. 369. 
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(iiij Exercised with tlie knowledge oj the owner of the 
servient tenement. 

lUuslration. Daniel occupied a house in Stockport, 
and threw out windows therein in 1787, overlook- 
ing a low adjoining building, in the occupation of 
one Ashgrove as tenant to Sir G. Warrender. 
After the lapse of more than twenty years, North, 
Ashgrove's successor, raised this low building so 
as to block Daniels' windows. In an action by 
Daniels for the obstruction to his lights, no evi- 
dence was given at the trial that Daniels had 
enjoyed the access of the light during the twenty 
years with the knowledge of the reversioner, Sir 
G. Warrender, and the court held that in the 
absence of such evidence there could be no pre- 
sumption of a grant of the light against the party 
capable of making the grant, (c) 
[As to the acquisition of the right to the enjoy- 
ment of light under the Prescription Act, see 
post, p. 190.] 

(iv) The enjoyment should have been continuous. 

Illustration. Onley owned two closes, the " Click 
Head Meadow," and the "Eock Hill Colts." 
Gardiner owned an adjoining close called the 
" Click Head Coppice." He claimed a right of way, 
for twenty years, from his own close, over Onley's 
two closes, to the high road. It was proved at 
the trial, that the " Click Head Coppice " had, 
about forty years before action, been a hopyard ; 
and that the hops and hoppoles used to be 
carried, from time to time, from the yard to the 
high road, across the two closes. It was also 
proved that at a time, some fifteen years before 

(c) Daniil v. Nmth, 11 East, 372. 



188 EUBEIO OF THE COMMON LAW. 

action, all the tLree closes had been in possession 
of the same owner. The court accordingly held, 
that as during the time of unity of possession 
there was no person who could complain of the 
user of the right of way, there was no continuous 
adverse user, as of right; and that no grant 
could therefore be presumed, {a) 
(v) Uninterrupted. [Interruptions are usually either 

of a physical character, as the erection or closing of 

a gate ; or a prohibition of the user, acquiesced in. 

For such an interruption as will defeat a claim to a 

right of way under the Prescription Act, see post, 

p. 193.J 
(vi) The user must have been capable of interruption. 

Illustration. "Webb owned a windmill, and Bird 
built a school-house and premises on the west side 
of the mill, which obstructed the currents of air 
blowing from the west towards Webb's mill. He 
sued Bird for obstructing these currents of air, 
to which he claimed a right of user for twenty 
years. The court held, that no such claim could 
be supported as it was impossible for the adjoin- 
ing owner, over whose land the right to have the 
passage of the air was claimed, to use any means 
of interruption, whereby he could prevent Webb 
from acquiring a right by user. (6) 
(vii) The enjoyment has been "from time immemorial;" 

[Note. This is professedly a period extending 
from the beginning of the reign of Richard I. 
A.D. 1189. But in practice the judges have 
directed juries to presume " immemorial usage," 
if the user is shewn to have existed for twenty 
years before action. 1 

(a) Onley v. Gardiner, 4 M. & W. 496. 
(6) Webb V. Bird, 10 C. B. N. S. 268. 
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§ Evidence rebutting the presumption of a grant can be 
given by shewing that no grant could ever have been 
made. 

Illustration. Barker had a house at Norwich^ the win- 
dows of which had for more than twenty years over- 
looked some glebe land belonging to the rectory of 
St. Edmund. Six years before action the rector hadj 
with the consent of the bishop, conveyed the land to 
Richardson, who built on the land, and obstructed 
Barker's windows. It was held that the enjoyment 
for twenty years could not in this case give a right to 
the user of the light, as there was no one during the 
time capable of making a grant, the rector for the 
time being, being only a tenant for life, and so no 
grant could be presumed, (c) 
4. The Prescription Act, 1832, [d) which was passed in order 
to give the sanction of the legislature to the practice of 
the judges mentioned above (p. 188 (vii) note). 
§ The effect of the Prescription Act is — 

(i) That "time immemorial " is cut down. 

("•) In the cases of profits a prendre, appurtenant and 
appendent ; 
To thirty years, (e) 
(A) In the cases of rights of way, and watercourse, 
and of easements, ejusdem generis. (/) 
To twenty years, [g) 
(ii) An absolute right is given, on proof of actual 
enjoyment, (unless a license, in writing, for the 
user is shewn.) 



(c) Ba/rker v. Richardson, 4 B. & Aid. 579. 

Id) 2 & 3 Wm. 4, c. 71. 

(e) Ibid. s. 1 and preamble. 

(/) See fVehb v. Bird, 10 0. B. N. S. 268 ; 13 C. B. N. S. 841. 

(g') 2 & 3 Will. 4, c. 71, preamble, and s. 2. 
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(" ) In the case of profits a prendre, appurtenant and 
appendant ; 
For sixty years. («) 
(^•) In the case of rights of way, and watercourse, 
and of easements, ejusdem generis, (except the 
use of light) ; 
For forty years, {b) 
(r) In the case of tlie use of light ; 
For twenty years, (c) 
(iii) The Prescription Act applies only when the claim 
is made, {d) 
(«■) By custom. 
{P-) By prescription, 
(r-) By grant. 

(^•) As accessorial to the use and enjoyment of land. 
[Notl;. Subject to the above, all the essentials 
to a claim by prescription at common law 
(that is by virtue o£ a lost grant) must 
exist, for the support of a claim under the 
Prescription Act (see ante, p. 185), with the 
exception of a claim to the user of light, 
which need not be made " as of right." (e) J 
5. By custom. The privilege of going upon the land of another 
under a custom must be claimed, not through any 
individual right, but as a member of a particular class 
of persons. 
§ The custom must be — 
(i) Certain, 
(ii) Reasonable. 
(iii) Claimed as of right. 



(ft) 2 & .3 Will. 4, c. 71, s. 1. 

(b) Ibid. g. 2. 

(c) Ibid. s. 3. 

(d) 2 & 3 Will. 4, c. Vl. 

(e) Tniscottv, The Merchant Taylors' Gom.pany, 11 Ex. 855. 



SERVITUDES. 191 

(iv) From time immemorial. 

(v) By a particular class of persons. 

Illustration. Tyson occiipied certain waste land of 
the Manor of Westward, in Cumberland; on 
which, twice in the year, was held a fair. At the 
time of the fair Smith, a victualler, claimed by 
virtue of an ancient custom in favour of 
victuallers, to erect a booth, stall, and other 
things on Tyson's land, paying 2d. to the lord. 
Tyson brought an action of trespass against him ; 
and Smith pleaded the custom as a defence. The 
court held it a good custom. (/) 
[Note. A profit a prendre lies onlj in grant ; and 
cannot be claimed by custom, in, favour of a 
particular class of persons, as the right cannot 
vest in a fluctuating body. 

Unless the right is claimed by virtue of a grant 
from the Crown. In which case the law will 
presume that the Crown formed the particular 
class into a corporation, for the purpose of 
receiving the grant. 

Illustration. A grant from the Crown by 
charter (which was lost, but of the original 
existence of which it was alleged on the 
argument there was evidence,) to the in- 
habitants of Loughton in Essex, a Crown 
manor, that the poor people inhabiting the 
parish, and having families, might, during a 
certain period every year, cut or lop the 
boughs and branches, above seven feet from 
the ground, on the trees growing on the 
waste lands of the manor and parish of 
Loughton, for their own use and consump- 

(/) Tyson v. Smith, 6 Ad. & E. 745. 
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tion, and for sale, for their own relief, 
to all or any of the inhabitants for their 
consumption within the parish as fuel, was 
held to be valid, (a) 
§ Exceptions — 

(i) Rights of common, claimed by the copyhold 
or customary tenants of a manor over the 
lord's demesne, on the condition of rendering 
certain services. 

(ii) Stannary rights in Cornwall by which tin- 
bounders are entitled to dig for tia on the 
lord's waste, on payment of a small royalty.] 

Conventional Servitudes are Extinguished. 

1. By nnity of ownership, the lesser right being merged in the 

greater, ib) 

2. By release under seal. 

3. By an act of notorious abandonment. 

Illustration. Moore had a house, yard, and garden at 
Ripley in Derbyshire. At the end of the garden and 
abutting on land of Eawson, there had formerly been 
a weaver's shop with an ancient window overlookiag 
Rawson's land; and seventeen years before action 
Moore had pulled this building down, and built a 
stable on the site of it, with a blank wall where the 
ancient window used to be. Three years before action 
Rawson erected a building, next to this blank wall; 
and Moore then opened a window in the blank wall, 
where the ancient window used to be; and sued 
Rawson for obstructing his ancient light. It was held 
that Moore had by his conduct evinced an intention of 



(a) Willingale v. Maitland, L: R. 3 Eq. 103. 
(6) Simy V. Piggot, Palmer 444. 
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not resuming the right, which he had ceased to enjoy ; 
and that he must be taken to have abandoned it. (c) 

4. By forfeiture, if the right is held conditionally, and the 

condition is broken. 

Illustration. Cawkwell had an undisputed right to pour 
his surface water into RusselFs drain. He chose also 
to conduct into it the foul water from his privies. 
Russell upon this cut off the connection with his drain 
altogether. In an action by Cawkwell it was held 
that the defendant was entitled to prevent the plaintiff 
from using the drain at all, so long as he continued 
to pour foul water into it. {d) 

5. By an interruption (e) where the claim is grounded on enjoy- 

ment under the Prescription Act. (/) 

(i) For one year ; 

(ii) Acquiesced in or submitted to ; 

(iii) After notice. 

[Note. Iii order to rebut evidence of submission, 
it is enough to show that the party interrupted 
has in a reasonable manner communicated to the 
party causing the interruption that he does not 
really submit to, or acquiesce in, it. (ff) ] 



(c) Moore v. Rawson, 3 B. & C. 332. 

(J) GawJcwell V. Russell, 26 L. J. Ex. 34. 

(e) [Note. Strictly speaking, an "interruption" of the above character is 
only an answer to a claim under the Prescription Act. But substantially a honA 
fide right claimable under the Prescription Act which has been thus " inter- 
rupted " becomes absolutely extinguished. ] 

(/) 2 & 3 Will. 4, c. 71, s. 4. 

(g) Glover v. Coleman, L. R. 10 C. P. 108. 
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CHAPTER II. 



WASTE. 

§ Waste [vastum) is lasting damage done to corporeal heredita- 
ments to the injury of the remainderman or the 
reversioner. 

1 . Commissive waste is the doing of activCj wilful, damage to 

the premises^ as by pulling down a house, opening 
hitherto unbroken ground for clay, gravel, minerals, and 
the like. 

2. Permissive waste is where premises are allowed to fall out 

of repair without any effort being made to retard their 

deterioration. 
§ Persons liable fok waste (both commissive and per- 
missive.) 

(i) Tenant by the courtesy. («) 

(ii) Tenant in dower, (a) 

(iii) Guardians, (a) 

(iv) Tenant for life, [b) 

(v) Tenant pur autre vie. {b) 

(vi) Tenant for years. (6) 

(vii) Assignee of tenant for life or years, (c) 

[Note. The reason tenants for life, autre vie, 
and years were not liable for waste at common 
law, was that their interest is created by their 
grantor, who, if he had chosen, could have pro- 
tected the reversion by the terms of the grant, 

(«) By the Common Law. 

(6) By the Statute of Marlbridge, 6 Ed. 1, c. 5. 

(c) Cro. Eliz. 683. 
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and the common law only gave a remedy where . 
the estate was conferred on the tenant by the act 
of the law itself.] 
3. Equitable waste. Where the grant is made "without im- 
peachment for waste; " that is^ where the grantor has in 
terms excepted the tenant from the statutory liahilityj 
the court will still restrain the tenant from doing acts of 
wanton and malicious waste to the premises. 
Illustration. Lord Barnard, tenant for life of a settled 
estate sans waste, having quarrelled with his eldest 
son, got 300 workmen together, and of a sudden, in a 
few days, stripped Raby Castle of the lead, iron, glass- 
doors, and boards, &c., &c., to the value of £3,000. 
The court, upon the filing of a bill by the son, granted 
an injunction, {d) 
§ Fixtures. If a tenant for life, or for years, removes fixtures 
to which he has no right, an act of waste is committed. 

I. Landlord's Fixtures. 

1. Those upon the premises at the time of the demise. 

2. Those erected by the landlord during the demise. 

3. Those so erected by the tenant during the demise, as 

to become part of the freehold. 

II. Tenant's Fixtures. 

1. Those which have been erected by the tenant, 
(i) For purposes of trade. 
Examples — 
(o.) " Mules " screwed into the floor, (e) 
(^.) Barns, granaries, sheds, mills, resting on 
pattens, plates, brickwork, but not let 
into and united with the soil. (/) 
(y.) Vats resting on brickwork and timber, {g) 

(d) Lord Vane v. Lord Barnard, 2 Vem. 739. 

(e) Hellawellv. Eastwood, 6 Ex. 312. 
(/) Huntley v. Russell, 13 Q. B. 572. 
(g) Horn v. Baker, 9 East 215. 

0% 
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(^- ) Iron saltpans, let into a brick floor, with 

furnaces under them. («) 
{*■ ) A steam engine for working a colliery, {b) 
(^•) Brewing vessels, and the pipes in the walls 
connected therewith. (6) 
(ii) For ornament or convenience. 
Examples — 

("•) Hangings and pier glasses, (c) 

{?•) Cornices, [d) 

(y-) Ornamental chimney pieces, (e) 

(^•) Wainscot fixed to the wall by screws. (/) 

(«•) Grates, ranges, and stoves. (/) 

(?•) Pumps, [y) 

("»•) Bookcases and cupboards screwed to the 

walls. (A) 
(e.) Furnaces and coppers, {i) 
2. Farm buildings, engines, and machinery, which have 
been erected by the tenant, 
(i) For agricultural purposes. 
(ii) For purposes of trade and agriculture, 
(iii) After notice in writing to the landlord. 
Provided — 
("•) The severance does not materially injure 

the freehold. 
(^•) A, month^s notice to elect to purchase is 
given to the landlord, {k) 



[a) Lawton v. Salmon, 3 Atk. 15 n. 
(6) Lawton v. Lawton, 3 Atk. 3. 

(c) Beck V. Bebow, 1 Ps. Williams, 94. 

(d) Avery v. Gheslyn, 3 A. & E. 75. 
(6) Bishop V. Elliot, 11 Ex. 115. 
(/) Lee V. Risdon, 1 Taunt. 191. 
{g) Grymes v. Boweren, 6 Bing. 437. 
{h) Birch v. Dawson, 2 A. & E. 37. 
{i) Squier v. Mayer, 2 Ereem. 249. 
(k) 14 & 15 Vict. 0. 35, s. 3. 
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3. Engines^ macliineryj and other fixtures, affixed by 
a tenant to his holding-, erected under a tenancy 
to which the Agricultural Holdings Act, 3875, 
applies. (Z) 
Provided — 

(i) All obligations to the lessor have been per- 
formed by the tenant ; 
(ii) No avoidable damage is done ; 
(iii) All damage occasioned by the removal is 

made good ; 
(iv) One month^s notice in writing is given to 

the lessor, to elect to purchase the fixtures ; 
(v) That, in the case of a steam engine, prior to 
its erection, 
(«•) The tenant had given notice in writing to 

his lessor, of his intention to erect it ; 
(/3-) The lessor had not objected to its erec- 
tion by a notice in writing, [l) 
§ Thb bight of removal is a question, which arises between 

1. The heir and the executor of the tenant for life ; 

2. The remainderman and the executor of the tenant for 

life; 

3. Landlord and tenant. 

[Note. § The general rule is, that whatever has once been 
afi&xed to the freehold cannot be severed there- 
from. 

§ This rule has, from time to time, been relaxed; 
especially between landlord and tenant. 

§ The law shows a less degree of favour to the 
freeholder in the 3rd class, than in the 3nd ; and 
in the 2nd than in the Ist. 

§ The relaxation has been made, principally, in 
favour of articles erected by the tenant for trade 

(0 38 & 39 Vict. c. 92, s. 53. 
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purposes : and has been extended to articles of 
ornamentj which can be severed without 
materially injuring the freehold.] 
§ The right op removal exists only during the continuance 
of the term, and until the tenant gives up posses- 
SION ; upon which a presumption of law arises that they 
are a gift iu law to the reversioner, (a) 

(a) Pentm v. Bohart, 2 East 88. 
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CHAPTEE III. 



TRESPASS TO LAND. 

§ A TRESPASS TO LAND is Committed^ where one enters upon 
land in the occupation^ or possession^ of another without 
lawful excuse. 
§ An entry will have been made^ and a trespass committed^ 

1. If a man walk upon the land. 

2. If he throws stones^ rubhish^ Sec, upon it. 

3. If he allow water, filth, &c., to be discharged thereon. 

4. If he suJffers his cattle, poultry, or domestic animals, 

to go thereon. 
§ Lawful excuses. 

1. Where the entry is made with the leave of the 
occupier. 

[Note. Where the license or other lawful excuse 
is departed front) a trespass will have been com- 
mitted ab initio, {b) 

Illustration. Watts was bailiff to Lord Dart- 
mouth (Lord of the manor of A.), and 
impounded a horse, which was an astray. 
After impounding the horse, he worked it, 
which was, admittedly, an unlawful act. It 
was held that he was a trespasser ab initio, (c)] 
2. Where made upon unenclosed land adjoining a high- 
way, in. order to drive off cattle, freshly straying 
thereon, (d) 



(b) See the Six Oarpenters' Case, 1 Sm. L. C. 7th ed. vol. 1, p. 133. 

(c) Oxley V. IVatt, 1 T. R. 12. 

{d) Goodwin v. CheveUy, 4 H. & N. 631. 
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3. Where made to recover chattels^ improperly removed 

thither^ by the owner of the land, (a) 

4. Where made in order, 

(i) To escape pressing danger, (b) 

(ii) To prevent a murder, (c) 

(iii) To make an arrest for felony, (d) 

5. To abate a nuisance, after previous notice, and 

request that it be abated. 

Illustration. Davies encroached on a common in 
Cardiganshire, called Mynydd Pencarreg, by 
erecting a house, and making- an enclosure upon 
it. Williams who had rights of common over 
this waste, gave him notice to remove it ; and on 
his refusing to do so, pulled it down. It was 
held that he was entitled to act as he had 
done, (e) 
6. Where made in the exercise of a right, as in the user 
of an easement. 
§ For damage done by rioters to buildings and machinery, the 
inhabitants of the hundred are liable. (/) 
(i) Where it exceeds £30, the claim is made by action, 
(ii) Where it is under £30, the claim is made before 
justices. 

§ EeMEDY VraERE ANIMALS OR CHATTELS ARE TRESPASSING 
"damage PEASANT.-" 

The occupier of the land may seize and impound until fair 
compensation be tendered or paid, all animals and 
chattels 
1- Unlawfully upon his land ; and 



(a) 2 RoU. Atr. 565, pi. 9. 

(6) 37 Hen. 6, 37, pi. 26. 

(c) 2 B. & P. 260. 

{d) Smith v. Shirley, 3 C. B. 142. 

(e) Davies v. Williavis, 16 Q. B. 556. 

(/) 7 & 8 Geo. 4, o. 31, ss. 2, 8. 
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2. Doing damage to his land at the time of seizure. 

Provided they are notj at the time, under the 

immediate personal control of their owner, or his 

servants. 

Illustration. Field drove a cart and horses across 
the land of Adames. Whereupon Adames and 
his servants distrained the horses, cart, and 
harness, damage feasant, in spite of resistance 
on the part of Field. Field sued them for the 
assault, which the defendants justified as being 
necessary to the exercise of Adames' right 
of distraint. But the court held that as the 
chattels in question were at the time under 
Field's personal care, Adames had no right to 
seize and impound them, (g) 
§ Duties of the distrainor- 

1. He may not sell the distraint (except as hereafter men- 

tioned) . 

2. He must, at his peril, provide a proper pound. 

3. He must, under a penalty of j620, provide impounded 

animals with sufficient food and water. (A) 

4. He may sell the distress in open market, to meet the 

expenses of providing the food and water and sale, 
rendering the balance to the owner of the animal. 
After (i) Seven clear days have elapsed. 

(ii) Three days public, printed, notice has been 
given, (i) 

((/) Field V. Adames, 12 Ad. & E. 649. 
(/t) 12 & 13 Vict. c. 92, s. 5. 
(i) 17 & 18 Vict. c. 60, s. 1. 
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PAET II. 

OF BEEAOHBS OF DUTY BT THE OWNBES AND OCCUPIBES 

OB LAND. 



CHAPTER I. 



NUISANCES. 

§ A NUISANCE {nuire, to hurt) is a thing maintained upon the 
land of one, which causes injury or annoyance to the 
person or property of another. 

1. The occupier is prhnd facie \isib\e. 

2. The owner is also liable if, 

(i) He buys the reversion of, or 

(ii) Demises, premises with an existing nuisance 

thereon. 

§ There is nothing unlawful in a man keeping a dangerous 

thing on his premises, but the moment it does injury to 

another, it becomes a nuisance ; although the owner has 

been guilty of no negligence in the keeping of it. 

lUustraiion. Fletcher was the owner of certain coal 

mines, called the Red House Colliery, which he 

worked until he reached certain disused shafts 

reaching vertically to the surface of the soil. These 

shafts had been filled up with rubble and marl. 

Rylands, who occupied the surface, constructed a 

reservoir thereon, in the site of which the upper ends 

of these vertical shafts were met with. There was no 

charge of negligence in the construction of the 

reservoir. When the reservoir was filled, the water 
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burst througt these old shafts^ and flooded Fletcher's 
mine. In an action by the latter, it was held that 
Ryland's was liable, as he had collected a dangerous 
thing upon his premises, and was bound at his peril to 
keep it from becoming injurious, (a) 
[Note. A nuisance may of course be caused by 
negligence, but it may exist without negligence.] 
§ The extent of the " annoyance," to be actionable, must amount 
to the materially interfering with the ordinary physical 
comfort of human existence, reference being had to 
the character of the neighbourhood, (b) 
For instance. Annoyance from smoke in the open 
country might amount to a nuisance ; while the same 
thing at Shields, where the quantity of smoke in the 
atmosphere would at all times be considerable, might 
be none at all. (c) 
§ Examples of Nuisances. 

I. Resulting from Acts of Commission. 

1. The carrying on an offensive, noisome, or noisy trade. 

Illustration. Selfe, a brickmaker, occupied a strip 
of land on Surbiton Hill, where he burnt bricks 
ia clamps. The vapours and smells arising 
therefrom came upon the garden and pleasure 
ground of "Walter, (which adjoined Selfe's land,) 
and polluted the air. Walter applied for an in- 
junction to restrain Selfe from committing this 
nuisance, and the injunction was granted, {d) 

2. The collecting of a crowd to the annoyance of a 

neighbourhood. 
Illustration. Brewster, the proprietor of a music 



(a) Fletcher v. Bylands, L. R. 3 H. L. 330. 
(5) Walter v. Selfe, 4 De G. & Sm. 323. 

(c) Of. Lord Cran worth, St. Helen's Smelting Company \. Tipping, 11 H. L. C. 
653. 
id) Walter v. Selfe, 4 Ue G. & Sm. 323. 
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hall, hired a house and grounds near Wolver- 
hampton, called Waterloo House, for two years : 
and held there "a monster fete" every Monday 
and Friday, with music, dancing, and fireworks, 
which brought together a great crowd of noisy 
and disorderly people. On a bill being filed by 
owner of an adjoining house, an injunction^ re- 
straining the nuisance, was granted, (a) 

3. The making of great and un ustifiable noises in the 

night-time. 

Illustration. Smith was convicted on an indict- 
ment, and fined ^65 for making great noises in 
the night with a speaking trumpet, to the disturb- 
ance of the neighbourhood, {b) 

4. The obstructing of a thoroughfare. 

Illustration. James set up an open gate, upon 
hinges, across a highway, Hayward, one of the 
public, who was obstructed by it, broke it down. 
James sued him in trespass for damaging the gate. 
It was held that the gate was a common nuisance, 
and Hayward was justified in removing the 
obstruction, (c) 
II. Resulting from Acta of Omission. 

1. The stoppage of drains and watercourses, through 

failure to clean out and repair them. 
3. The keeping of a dangerous place unfenced upon 
premises on which persons are invited to come on 
lawful business. 

Illustration. Indermaur, a journeyman gas-fitter, 
was sent by his employer to work upon a contract 
with Dames, a sugar refiner, upon Dames' pre- 
mises. On the first floor was a hole, or shoot, 

(n) Walker r. Brewster, L. E, 5 Eq. 25. 

(6) Rex V. Smith, 1 Str. 704. 

(c) James v. Hayward, Cro. Ctir. 184. 
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used for lowering goods. It was unfenced, and 
Indermaur, crossing the floor, in ignorance of the 
danger, fell through the hole and fractured his 
spine. In an action against Dames, it was held 
that there was an obligation to fence the hole for 
the protection of strangers coming on the pre- 
mises upon lawful business, {d) 
[Note, This obligation subsists in favour of 
strangers coming upon lawful business, but 
does not extend to a bare licensee. 
Illustration. Southcote went to stay at Stan- 
ley's hotel as a visitor, and, in leaving the 
hotel, had to pass through a glass door. 
A large piece of glass in the door was 
loose, and fell upon, and injured him. In 
an action by Southcote, it was held, that 
a visitor in a house was in the same positon 
as a servant, or other member of the 
household ; and that there was no obliga- 
tion upon Stanley to guard him from the 
consequences of a mere act of omis- 
sion, (e) J 
3. The suffering to escape any dangerous thing, or 
animal, which has been lawfully brought on the 
premises. 

(i) Creatures naturally mischievous, like a rattle- 
snake, are kept by the owner at his peril, 
(ii) Creatures not naturally mischievous, like dogs 
and horses, are not kept at the owner's peril. 
Unless he has notice that they are of a mis- 
chievous disposition. (/) 



(d) Indermaur v. Dames, L. R. 1 C. P. 274. 

(e) Southcote v. Stanley, 1 H. & N. 247. 
(/) May v. Burdett, 9 Q. B. 110. 
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§ A NUISANCE MAY BE 

I. Public. 

§ Remedies — 

(i) Injunction, 
(ii) Indictment. 
§ Characteristics — 

(i) It cannot become lawful by user for any length 

of time, (a) 
(ii) It cannot be abated by^ and 
(iii) Is not actionable at tbe suit of a private 
individual. 

Unless he has suffered some particular damage 
beyond what is common to others. 
For instance. If Jones digs a hole in a pub- 
lic thoroughfare^ he may be indicted for 
the nuisance; but an action will not lie 
against him. But if Smith falls into the 
holCj and breaks his leg. Smith will at 
once be able to maintain an action against 
him. 
II. Private. 

§ Remedies — 

(i) Injunction, 
(ii) Action. 
§ Characteristics — 

(i) It becomes lawful after exercise for twenty 

years without interruption, {b) 
(ii) It is actionable at the suit of the party injured, 
(iii) It may be abated by the party injured after 
notice and request to abate the nuisance given 
to the wrong-doer. 
§/< is no answer to an action for a nuisance, to say — 

1 . That the nuisance was maintained in a suitable and con- 
venient place. 

{a) K V. Gross, 3 Camp. 227. 

(b) EUiotson v. Feetham, 2 Bing. N. C. 134, 
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Illustration, Turnley, wlio had purchased some building 
land at Norwood^ proceeded to burn bricks thereon ; 
the smoke and smell o£ which caused great annoyance 
to his adjoining neighbour, Bamford. In an action 
by the latter, Turnley raised as a defence, that the 
nuisance was committed on a proper and convenient 
spot ; but the court held that this was no answer, (c) 

2. That it is for the benefit of the public. 

Illustration. Potter had some cotton-printing works on 
the Glossop brook. From lower down the stream at 
"Nag^s pool," the Stockport Waterworks Company 
drew their water for the supply of Stockport. They 
complained that Potter's works defiled the stream, and 
in an action by them. Potter, amongst other defences, 
pleaded, that his trade was carried on for purposes 
necessary and useful to the community. It was held 
to be no defence, (d) 

3. That the party injured has come to the nuisance. 

Illustration. Sir Henry De Hoghton had an estate near 
St. Helen's. In 1859 he sold a portion to the St. 
Helen's Smelting Company, who there erected copper 
works. In 1860 he sold another portion, called Bold 
Hall, to Tipping. It was not denied that, before 
purchasing, Tipping had notice of the existence of the 
copper works. Shortly afterwards Tipping applied 
for an injunction against the company, having already 
recovered substantial damage in an action at law, for 
injury done to his land by the smoke from the works. 
The Defendants contended that the Plaintiff, having 
come to the nuisance, was not entitled to relief in 
equity. But the court granted the injunction, (e) 



(c) Bamford v. Turnley, 31 L. J. Q. B. 286. 

(d) Stockport Waterworks Company v. Potter, 31 L. .T. Ex. 9. 

(e) Tipping v. St. Helen's Smelting Company, L. E, 1 Ch. 66, 
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CHAPTER II. 



OF THE NEGLIGENT USE OP EEAL PROPERTY. 

§ Where one man by want of proper care in the management of 
his land^ or the buildings thereon^ causes injury to the 
person or property (real or personal) of another^ he is 
liable in damages to that other. 
For example — ■ 

1. Where he overloads the floor of a warehouse, so 
that the floor falls on, and damages the goods of 
another, which are in the room beneath. («) 

2. Where he makes an excavation in his land without 
due care, which causes a building on adjoining land 
to fall, [b) 

3. Where a railway company leave open their gates 
on a level crossing, through which cattle stray on 
to the line, and are injured, (c) 

Unless the party injured was himself negligent, and by 
his own conduct contributed towards the happening 
of the mischief [see post, Part IV. Chap. I.] 
§ Fire. At common law every person who lights a fire on his 
own premises, is responsible for its safe keeping. 
Unless. 1. The fire is spread by the act of God. 
3. The fire begins accidentally, [d) 



(a) Edwards v. Halinder, Popli. 46. 
(5) Trower v. Clmdwick, 3 Sc. 722. 

(c) Fawcett v. Midland Railway Company, 16 Q. B. 618. 

(d) 12 Geo. 3, c. 73, s. 37 : 14 Geo. 3, c. 78, s. 86. 
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[Note. Accidentally means — 
(i) Originating tlirougli mere chance, and without 

negligence j or 
(ii) The cause of which cannot be traced, (e)] 
[As to the spreading of fires from locomotive engines, fee, 
see^os^j Part VII.] 

(e) Pilliter v. Phippard, 11 Q. B. 357. 
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PAET III. 

OF THE INFRINGEMENT OF THE EIGHTS OF OWNEES OF 
CHATTELS. 



CHAPTEE I. 



TRESPASS AND CONVERSION. 

I. Trespass to chattels is the "wrongful intermeddling with 

the goods of another, to which that other has a present 

right of possession. 

Illustration. Upon the Custom House Quay there was 
a hutj in which certain porters each had a box, where 
they could deposit parcels, until a ship was ready to 
receive them. Bushel), a porter, put in certain goods, 
and so deposited them as to block the opening of the 
box of Miller, another porter. Miller, in order to get 
at his box, moved Busheffs parcel about a yard to- 
wards the door, and did not replace it. The goods in 
consequence were lost. Bushell sued Miller for aeon- 
version of the goods. But the court held that there 
was no conversion, though if he had brought trespass 
he might have recovered, (a) 
II. Conversion is the unauthorized disposal of the chattels of 

another, by which that other, having a present right to 

them, is deprived of the same. 
§ Such unauthorized disposal may be exercised by — 

] . The taking or using the chattels. 

(o) Bushell v. Miller, 1 Str. 128. 
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(i) For the benefit of the wrongdoer himself. 

(ii) For the benefit of a third person. 
Illustration. One H. K. Bailey, falsely pretend- 
ing that he was buying for one Seddon, 
obtained from Fowler & Co. delivery of thirteen 
bales of cotton, of the value of J344 1 9s. 2>d. 
Bailey sold the cotton to and received the price 
from HoUins & Co., cotton brokers, who sold 
it to Nicholls & Co., by whom the cotton was 
spun into yarn. On discovering the fraud of 
Bailey, Fowler & Co. sued HoUins & Co. in 
trover for the cotton, and the court held that 
they were liable for the conversion, {b) 

2 . By the consumption, destruction, or material altera- 

tion of the chattel. 

Illustration. Atkinson drew some of the contents 
out of a vessel containing liquor, the property of 
Richardson, and filled it up with water. In an 
action of trover it was held that this was a con- 
version of all the contents of the vessel, (c) 

3. By an unqualified refusal to deliver up, after demand, 

what has lawfully come into the possession of the 

wrongdoer. 

Illustration, Baldwin was a journeyman carpenter, 
who was sent by his master to work for hire in 
the Queen^s yard. On his declining to go to 
work any longer, the surveyor of the works re- 
fused to allow him to remove his tools, pretending 
a usage to detain them, to enforce workmen to 
continue until the Queen's work was done. In 
an action of trover for the tools, this was held 
to be an act of conversion, {d) 

(b) Fowler v. HoUins, L. E. 7 Q. B. 616. 

(c) Richardson v. Atkinson, 1 Str. 576. 
(4 Baldwin v. Cole, 6 Mod. Rep. 212. 

p3 
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4. By exercising a dominion over the goods, which is 
inconsistent with the dominion of the owner at all 
times and places. 

Illustration. Hiort & Co.j of HuUj corn merchants, 
were in the habit of employing one Grimmett as 
their broker. Grimmett, with a view to commit 
a fraud, directed Hiort & Co. to send to Bott of 
Birmingham, a delivery order for certain barley 
(which he pretended to have sold to Bott), making 
the barley deliverable to the order of the con- 
signor, or the consignee, and to forward the 
barley by the London and North Western Railway. 
Hiort & Co. followed their broker's directions ; 
and the latter then went to Bott, and told him 
that the delivery order had been sent to him by 
mistake, and induced him to indorse it to him, 
Grimmett, Hiort & Co.'s agent, "in order to 
save expense," Bott believing he was taking the 
best step to secure a return of the barley to 
Hiort & Co. Grimmett then obtained delivery 
of the barley, sold it, and absconded. In an 
action of trover for the barley by Hiort & Co., 
against Bott, the court held that there had been 
a conversion by the latter, and that he was liable 
for the value of the barley, (a) 
§ The act of conversion cannot be purged. 

Illustration. Hiort & Co. from time to time forwarded 
large quantities of grain by the London and North 
Western Railway to their own order at the company's 
goods station at Birmingham. On 24th November, 1872, 
the company received a delivery order of Hiort & Co. 
for sixty quarters of oats in favour of George Tarpler's 
order. Tarpler had indorsed it in favour of George 

(a) Hiort v. Bott, L. R. 9 Ex. 86. 
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Grimmett. On November 22nd^ 1872^ two days before, 
Grimmett had fraudulently induced the company tn 
deliver to him sixty quarters of oats, which he had 
realised. The company, thereforej though they had 
improperly delivered the sixty quarters of oats to 
Grimmett on the 22nd, would in two days time have 
been bound to do that very thing on the receipt of the 
delivery order; and Hiort & Co. suffered no damage. 
Tarpler was credited with the oats, but was unable to 
pay; and Grimmett had absconded. Hiort & Co. 
accordingly sued the company for a conversion of 
the oats; and the court held, that the right of action 
having once vested by reason of the predelivery, it could 
not be divested by the subsequent receipt of the delivery 
order. But that the company was liable for nominal 
damages, {b) 
The innocent finder of a chattel is entitled to the possession of 
it against all the world, except the true owner ; and may 
sue in trover, if wrongfully deprived of it. 
Illustration. Armoury was a chimney-sweeper's boy, 
who found a jewel. He took it to Delamirie's (a gold- 
smith) shop, to learn what it was, and handed it to an 
apprentice. The latter on pretence of weighing it, 
took out the stones, and called to his master to tell the 
boy the value was l^d. The boy refused the money, 
and demanded the jewel. The apprentice handed him 
the socket only. The boy brought an action of trover 
for the jewel ; and it was held that he was entitled to 
maintain it. (c) 
[ See also the chapter on the sale of goods : ante, p. 53] 

(6) Hiort V. London and North Western Railway Company, 4 Ex. D. 188. 
(c) Armoury v Delamirie, 1 Str. 504. 
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CHAPTER II. 



WRONGFUL DISTRESS. 
[For the nature of a distress^ see ante, p. 169. J 

§ A DISTKESS WILL BK WRONGFUL IN THE FOLLOWING CASES : 

1 . Where there is no tenancy existing between the distrainor 

and the person whose goods are distrained. 
For instance. Where there has been a supposed tenancy, 
but the lessor has had no title to grant a lease. 
[Note. Or, at common law, when the term had ex- 
pired. But this was remedied by 8 Ann c. 4, ss. 6, 
7, under which the landlord is empowered, where a 
tenant is holding over, to distrain within six months 
of the expiration of the lease, for rent due before 
the end thereof.] 

2. Where there is tio fixed and ascertained rent. 

3. When the reversion is not in the distrainor. 

For example. If the original lessor has assigned his 
reversion, his right to distrain is gone. 

4. If the landlord has already distrained for the same rent. 

Unless — 

(i) He had at the tenants' request withdrawn from 

possession, (a) 
(ii) There has been some mistake as to the value of 

the things taken, {b) 
(iii) The distress has been rendered abortive through 

the tenant's threats, (c) 



{a) Woiiaston v. Stafford, 15 C. B. 278. 
(V) Hutchitis V. Chambers, 1 Burr. 579. 
(c) Lee Y. Cooke, 3 H. & N. 203. 
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5. If no rent is due. 

[Note. In ttis case the landlord is liable to an action 
for double the value of the goods distrained. {d)\ 

6. Where there is a valid agreement not to distrain, (e) 

7. Where the rent due has been tendered before the 

distress. (/) 

8. If made on the day on -vrhich the rent is due. [g) 

9. If the entry is made by forcing the outer door, or opening 

the window, {h) 

10. If made before sunrise, or after sunset, {i) 

1 1 . If made on land other than that from which the rent dis- 

trained for issues. 
Unless — 

(i) The goods have been fraudulently removed on to 
itj after the rent has become due, in order to 
defeat the distress. 

[Note. In which case the landlord may within 
thirty days follow and distrain the goods 
wherever they may be found. 
Provided they have not been bought by a bond 
fide purchaser, {k) ] 
[Note 2. In the Metropolitan Police District, 
a constable may stop, and detain, vehicles, 
which he may find removing goods, under sus- 
picious circumstances. {I) ] 
(ii) Cattle are distrained, while lawfully depastured 
on common appendent, or appurtenant, [m) 



(d) 2 W. & M. c. 5, s. 5. 

(e) Eorsford v. Wehster, 1 C. M. & R. 696. 
(J) Benndt v. Bayes, 5 H. & N. 391. 

(g) Duppa V. Mayo, 1 Sauncl. 287. 

(h) Nash V. iMcas, L. K. 2 Q. B. 590. 

(i) Co. Litt. 142a. 

[k) 8 Ann. o. 14, s. 2 ; 11 Geo. 2, c. 19. s. ]. 

(0 2 & 3 Vict. c. 47, .s. 67. 

(m) 11 Geo. 2, c. 19, 8. 8. 
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(iii) Cattle are seen to be driven off the demised pre- 
miseSj iu order to defeat the distress, (a) 
13. Where the distress is unreasonable, or excessive. (6) 

13. Where made in the king^s highway, or in the common 

street, (c) 

14. Where the chattels taken are not liable to distress, viz. : 

(i) Tenants' fixtures, unless attached only by bolts and 

screws, {d) (for they are annexed to the freehold) . 
(ii) Beasts, which profit the land. 

Provided that other distress can be found, suffi- 
cient, (e) 
(iii) Implements of husbandry, or instruments used by 
a man in following his calling. 

Provided that other distress can be found, suffi- 
cient. (/) 
(iv) Wearing apparel, and chattels in actual use (for 

the taking of them might lead to a breach of the 

peace). (/) 
(v) Perishable articles [for they cannot be returned in 

their original state to the owner : and a distress is 

in the nature of a pledge.] (/) 
(vi) Growing trees, shrubs, plants, &c. {g) 

[Note. But growing crops; and corn, straw and 
hay, which has been cut, may be distrained, [h) ] 
(vii) Loose money [for it is impossible to ear-mark it], 
(viii) Title deeds [for they partake of the nature of the 

freehold] . 
(ix) Animals ferae naturce. (/) 

(a) Co. Litt. 161a. 

(6) 52 Hen. 3, c. 4. Statute of Marlbridge. 

(c) IhiA, c. 15. 

(tZ) Co. Litt. 476. 

\i) 51 Hen. 3, c. 4. 

(/) Co. Litt. 47a. 

(jf) Glarli V. Calvert, 3 Moore, 96. 

(7i) 11 Geo. 2, c. 19, s. 8. 
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(x) The goods of another left ex necessitate on the 
premises («•) In the ordinary course of trade j or 
(i8.) To be -worked upon by the tenant, (i) 
(xi) The goods of a lodger. (A) 
(xii) The goods, and beasts, of a guest at an inn. (/) 
(xiii) The goods of an ambassador, (m) 
(xiv) Goods in custodid legis. (re) 
(xv) Railway rolling stock, when on hire, (o) 
(xvi) Gas metres, belonging to a gas company incorpo- 
rated under an Act of Parliament, {p) 
[ Subject to the above exceptions all goods, and animals, 
found on the demised premises, may be lawfully dis- 
trained, no matter to whom belonging.) 

Remedies. 

I. An action for trespass, and the conversion of the goods. 
II. An action for double the value of the goods distrained in 
cases where 

1 . There is no rent in arrear, and 

2. The goods distrained upon have been sold, {q) 

III. An action of replevin [replegiare, to receive again on giving 
a pledge] , where the tenant desires a return of the goods 
themselves. 
§ This is an action to try the right to the goods, the tenant 
receiving them back, pendente lite, upon giving security 
for their value, and for costs. 

[Note. The course of procedure in replevin is as 
foUoivs \ — The tenant at any time after seizure, and 

(i) Swire v. Leech, 18 0. B. N. S. 479 ; Co. Litt. 47a. 

(7c) 34 & 35 Vict. c. 79. 

(Q Crazier v. Tomhinson, 2 Ken. 439. 

(ro) 7 Ann. c. 12, a. 3. 

{n) Wharton v. Naylor, 12 Q. B. 673. 

(o) 35 & 36 Vict. c. 50, s. 3. 

(p) 10 & 11 Vict. u. 15, s. 14. 

(2) 2 W. & M. c. 5. s. 5. 
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before the goods have been sold^ may apply to the 

registrar of the county court of the district^ in which 

the distress has been made^ for the return of the goods 

taken. The registrar will then restore (replevy) 

them to him^ upon the following terms : [a) 

1. That the replevisor (the tenant) will commence, 

and prosecute, without delay, an action of 

replevin against the distrainor, to try the right 

■ to the goods. 

(i) If in the county court, within one month, (b) 

(ii) If in the superior court, within five days, (c) 

[Note. He is only entitled to sue in a 

superior court, if he has good grounds for 

believing — 

(a) That a question of title is involved, (c) 
(/3) That the rent distrained for exceeded 
twenty pounds. J 
3. That the replevisor shall, to the satisfaction of the 
registrar, give security, 
(i) Either a bond with sureties ; or, 
(ii) Cash, accompanied by a memorandum of 
deposit, 
sufficient to cover the rent alleged to be due, and 
the costs of the action, [d) 
3. If he is unable to make out his claim, he shall 
return the goods, (e) 
§ If upon the trial of the action the replevisor fails to 
make out his title to the goods, he will have to return 
them to the distrainor. . (e) 
§ If he wins the action, he will [having already got 



(a) 19 & 20 Vict. 108, ss. 63, 64. 

(6) lUd, s. 66. 

(c) Hid, s. 65. 

{d) Ibid, ss. 65, 66, 70, 71. 

(e) Ibid, ss. 65, 66. 
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possession of the goods] , only be entitled to recover 
the expenses of the replevy. 
§ And as these are usually under £5, he will consequently 
not be entitled to any costSj either of counsel or 
solicitor. (/) ] 
§ Avowry and cognisance were, under the old system of 
pleading, the names of the pleas to a declaration in 
replevin, confessing and justifying the seizure. 
1. The first pleaded by the landlord. 
3. The second by the bailiff, who acted under his orders. 
IV. Summary proceedings within the metropolitan district 
(g) may be taken on summons before a stipendiary, 
where — 

1. The tenancy is a weekly or a monthly one ; or 

2. The rent does not exceed £15 per annum. 
§ Who has jurisdiction — 

(i) To order the return of the distress, on payment of 

the rent due (if any) ; or 
(ii) If it has been sold, the return of its value, less any 

sum due for rent ; or 
(iii) In default of compliance, to impose a fine of not 

more than £15, to be paid by the landlord to the 

aggrieved tenant, {h) 

(/) 9 & 10 Vict. 0. 95, s. 91. 

(g) The liinits of tlie Metropolitan District are defined in the Schedule to 
10 Geo. 4, c. 44. 
(/i) 2 & 3 Vict. c. 71, s. 39. 
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PART IV. 

OJ? BREACHES OP DUTY IN THE MANAGEMENT OE CHATTELS. 



CHAPTER I. 



OP THE NEGLIGENT USE OF CHATTELS. 

§ Negligence, It is the duty of all persons to use reasonable 
care^ and skilly in dealing with any chattel : and if one 
is negligent in his performance of this duty^ and mischief 
or loss ensues to the person^ or property [real or per- 
sonal'], of another, he will he answerahle to that other 
in damages. 
For example — 

1 If Smith points a loaded gun, at full cock, towards 
Jones ; and the gun goes off, and wounds the latter ; 

2. If on a dark night, the servants of a railway com- 
pany pull up a train some yards short of the plat- 
form, and invite passengers to alight ; so that a 
passenger, alighting, is precipitated to the ground, 
and injured ; 

3. If Brown drives a cart rapidly in a pu.l)lic streetj 
and so knocks down, and injures Robinson ; 

4- If Green carries a plank so carelessly, that he runs 

it through a plate-glass door j 
5. If Grey navigates a vessel so carelessly, that it 

injures a pier, or a landing stage ; 
6 • If Johnson insecurely leans a door against the wall of 

his house, and the door is blown down by the wind 

on to Williams, who happens to be passing by and 

is thereby injured ; 
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The party injuredj whether in his person, or his property, 
(real, or personal,) is entitled to compensation from the 
party guilty of the negligence. 
§ Contributory NEGLIGENCE. If, however, the party injured has, 
by his own want of reasonable care, contributed to the 
happening of the injury, then the party guilty of the 
original act of negligence is absolved. 
For example — 

1 . If Jones had persisted in dodging in front of Smith's 

gun, and daring him to have a shot at him. 
"Z. If the passenger had got out of the train before it 
had stopped. 

3. If Robinson could have got out of Brown's way, 
had he been looking where he was going. 

4. If the plate-glass door was built in a passage, 
where no one would expect such a thing, and Green 
was entitled to go down the passage, and no notice 
was given to him of the position of the glass door. 

5. If Grey had been misled by lights improperly 
exhibited by the owners of the pier or landing stage. 

6. If Williams had carelessly stumbled against the 
door, and helped to bring it down upon himself. 

Then the parties, who have suffered the damage, are in 
that position through their own folly, and are not 
entitled to compensation. 
§ Provided — 

(i) That the injury resulting is the necessary, ordinary, 
and likely consequence of the contributory negli- 
gence. 

Illustration. Swan owned certain shares in the 
North British Australasian Company, and also in 
another Australian Company. He was intending 
to transfer the latter, and was induced by his 
broker Oliver to execute a blank transfer. 
Oliver fraudulently filled in the numbers and 
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description of Swan's shares in the North British 
Company^ and effected a sale to a nominee of his 
own. In order to get the transfers registered, it 
was necessary to produce to the North British 
Company's secretary the share certificates. Swan 
had left these in Oliver's charge, locked in a box, 
of which he. Swan, kept the key. Oliver, how- 
ever, got a duplicate key, stole the certificates, 
and got the transfer registered. Swan after- 
wards, on discovering the fraud, brought an action 
against the company for wrongfully removing his 
name from the list of shareholders. The defen- 
dants set up a defence of contributory negligence 
on the part of Swan in executing the blank 
transfer, by which Oliver was enabled to commit 
the fraud. But the Court held that the proximate 
cause of the fraud being successfully carried out, 
was the felonious act of Oliver in stealing the 
certificates, and not the negligence of the plain- 
tiff, and that the latter was entitled to judg- 
ment, (a) 
(ii) The contributory negligence is such as to preclude 
the party primarily guilty of negligence from avoid- 
ing the consequences of such contributory negli- 
gence by the use of reasonable care. 
Illustration. Davies had a donkey which he 
"hobbled," and turned into the high road. 
Mann's waggon and horses came along at a 
smartish pace, knocked down the donkey, and 
ran over it. In an action by Davies against 
Mann for the injury done to the donkey, the 
defendant contended that the plaintiff's negligence 
in leaving the donkey, hobbled, in the highway, 
contributed to the donkey's death. But the court 

(re) Swan v. North British Australasian Company, 32 L. J. Ex. 273. 
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held that this was no justification^ if by driving 
carefully the defendant could have avoided the 
donkeyj and pulled up in time to let him get out 
of the way. (6) 
3. The act of contributory negligence is an independent 
act, and not an act resulting in the moment of 
peril from the original act of negligence. 
Illustration. "The Princess Alice/' a paddle 
steamer, coming up the Thames with some 600 
passengers on board, was being navigated in a 
careless and reckless manner. Near Tripcock 
Point she came into collision with a screw steamer 
called " The Bywell Castle." Till the moment of 
the collision the latter was not to blame. But 
just as the two vessels came together, she hard-a- 
ported ; the consequence of which was that the 
collision was much more serious, and "The 
Princess Alice " sank with all on board. " The 
Bywell Castle," also, being considerably injured. 
Cross claims being brought in the Admiralty 
Court by the owners of the two vessels, it was 
held, on appeal, that if one ship puts another in 
a position of extreme peril, and that other ship, 
at such moment, contributes to the mischief, the 
latter will not be liable ; as perfect presence of 
mind, accurate judgment, and promptitude, under 
all circumstances are not to be expected, (c) 

Where an Injury to the Person results in Death. 

§ In all cases where an injury to the person has arisen from 

1 . negligence — 

2. Im the management of realty ; 
In the management of chattels ; 



[h) Bavies v. Mann, 10 M. & W. 546. 
(c) The Bywell Castle, 4 P. D. 219. 
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3. In the conduct of the person ; 
the right of action at common law lapses with the death of the 
party injured ; for " actio personalis moritur cum persona." 
§ Butj by virtue of Lord Campbell's Act^ (a) the right of action 
survives for the benefit of the wifcj husband, parent, 
grandparent, stepparent, childen, stepchildren, and grand- 
children of the deceased; and an action will lie against 
the party guilty of the negligence. 
Provided — 

1 . The death was caused by the wilful act, neglect, or 

default of the defendant. 

2. The deceased, if he had lived, would have had a 

right of action for his personal injuries. 

3. The action is brought in the name of the executors 

or administrators of the deceased. 

4. Within twelve months of his decease. 

5. Full particulars of the persons for whose benefit 

the action is brought, are delivered to the de- 
fendant with the statement of claim. 
§ The liability of shipowners is limited to jE15 pee ton of 

THE REGISTERED TONNAGE OF THE VESSEL, in all CaSCS 

where loss of life or personal injury has occurred through 
any wrongful act, neglect, or default, for which they are 
liable, 

1. To any person carried on such ship ; 

2. To any person carried on another vessel; 

Provided it has happened without their actual fault 
or privity, [b) 
§ The Board of Trade has power, in its discretion, to hold an 
inquiry into the matter before a jury ; in which case (c) 
(i) No more than j630 can be recovered, [d) 

(a) 9 & 10 Vict. c. 93. 

(J) 25 & 26 Vict. 0. 63. s. 54. 

(c) 17 & 18 Vice. c. 104, ss. 507, 510. 

(d) Ibid, s. 510, 
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(ii) The sum recovered is paid in priority to all other 

claims, (e) 
(iii) The Board may arrange a compromise between the 

shipowner and the plaintiff. (/) 
(iv) The plaintiff^ if dissatisfied^ may repudiate the pro- 
ceedings of the Board of Trade; and bring his 
action, (g) 
Upon the terms — 

(a.) That any sum recovered is payable after other 
claims^ substantiated at the Board of Trade 
inquiry^ have been satisfied, {g) 
{?■) That, unless the plaintiff in his action re- 
covers double the statutory amount of JJSO, 
he will have to pay the defendant's costs, (g) 
(t) That he does not commence his action, until 
the Board of Trade have either completed, 
or determined not to hold, an inquiry, {h) 
§ In actions poa negligence 

1. It is the duty of the Judge to say if any evidence has been 
given by the plaintiff, from which the inferences may 
reasonably be made, 

(i) That there was negligence on the part of the defen- 
dant; 
(ii) That the negligence (if any) was connected with the 
injury happening to the plaintiff. 
If in his opinion there has not, it is his duty to nonsuit the 

plaintiff. 
If in his opinion there has, he must leave the case to the jury. 
2. It is the duty of the Jury to say, upon the evidence given 
by the plaintiff, and on any counter-evidence, which may 
be given by the defendant, whether such inferences 
ought to be made. That is 



(«) Ibid, s. 510. (/) Jbid, s. 509. 

(g) Ibid, s. 511. (h) Ibid, s. 512. 
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(i) Whether they believe that the defendant was negli- 
gent, and 

(ii) Whether they believe that the plaintiff's injury did 

result from the defendant's negligence, 
[(iii) Whether they believe that the plaintiff himself con- 
tributed to the result.] (a) 

(a) See tlie judgments of Lord Cairns and Lord Blackburn in Jackson v. 
Metrojiolitan Railway Company, 3 Ap. Ca. 197, 198, 207, 5108. 
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CHAPTER II. 



NEGLIGENT CONDUCT OF THE BAILEES OF 
CHATTELS. 

§ With the different kinds of bailments we have already dealt 
{ante, p. 82). It remains to consider the different 
degrees of care^ which the three different classes of 
bailees are bound to exercise. 
More care is required of some than others. 

§ It is a question for the jury to decide^ taking into consideration 
the circumstances of each case^ and subject to the fol- 
lowing general rules^ whether due care has been exer- 
cised by the particular bailee^ whose conduct is brought 
before them. (6) 

1. Gratuitous Bailees [that isj bailees in the cases of 

depositum and mandatum^ are bound to exercise^ 
Slight diligence [levissima diligentia], and are liable only 

for the converse^ which is 
Gross negligence [lata culpa], viz. : the absence of that 

ordinary dilgence^ which men of common prudence 

generally exercise about their own affairs^ and such 

skill as a man actually has. (c) 

2. Bailees poe Reward [that is^ bailees in the cases of 

vadium, locatio rei, and locatio operis faciendi 1 are 
bound to exercise^ 

Ordinary diligence [diligentia], and are liable for its 
conversCj which is 

(6) Bowman v. Jenkins, 2 Ad. die E. 256. 

(c) Per Ld. Chblmsfoed in Oihlin v. McMuUin, L. E. 2 P. C. 337 ; and 
per Pollock, C. B., in Beal v. South Devon Railway Company, 5 H. & N". 881 ; 
Vaughan v. Menlove, 3 Bing. N. C. 475 ; Story on Bailments, Sth edit. 
§§ 11, 16, 17, 18. 

q2 
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Ordinary negligence [culpa levis'], viz. : tlie absence of 
such skilly as a person ought to have in the business, 
which he undertakes ; and the absence of such care 
and diligence, as are ordinarily exercised in the 
proper course of such business, (a) 
3. Borrowers [bailees in the case of commodatum] who are 

bound to exercise. 

The utmost care [exactissima diligentia], and are liable 
for the converse, which is 

The least negligence [levissima culpa], viz., any negli- 
gence short of pure accident [casus},, {b) 
[Note, Contributory negligence, is also a defence to an 

action for a breach of the duties referred to in this 

chapter ; and the remarks on contributory negligence in 

the last chapter apply equally to this one. ] 

(a) Per Pollock, C. B., in Beal v. South Devon Railway Company, 5 H. & N. 
881 ; Story on Bailments, 8tli edit. §§ 11, 16, 17, 18. 

(i) Campbell on Negligence, p. 15 ; Story on Bailments, 8tli edit. §§ 11, 16, 
17, 18. 
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PART V. 

01? THE INFRINGEMENT OE THE EIGHTS OF THE PERSON. 



CHAPTER I. 



BATTERY, AND ASSAULT. 

^ A BATTBRY IS the unlawfal laying of hands on another without 

his consent. 

[ This includes striking him with a missile;] 
§ An assault is an attempt at a battery. 
§ They are justii'iable only, when committed — 

1. In self-defence, or the defence of a wife, or a ser- 

vant, (c) 

2. In ejecting a trespasser, (d) 

3. In defence of a house, or of goods, (e) 

4. In resisting a forcible entry by a landlord. (/) 

5. In obedience to some legal warrant. {,(/) 

6. Through inevitable accident without negligence, {h) 

7. By a parent, schoolmaster, or master, in moderately 

chastising his child, pupil, or apprentice, (i) 
Provided so much force only is used as is necessary for 
the due performance of these acts, and no more. 

(c) Seward v. Baseley, 1 Salk. 407. 

(d) Weaver v. Buck, 8 T. K. 78. 
(«) Roberts v. Taylor, I C. B. 147. 

(/) PolUnghorn v. Wright, 8 Q. B. 206. 

{g) Bwron v. Bemoan, 3 Ex. 167. 

Qh) Gibbons v. Pepper, 2 Salk. 637. 

{i) Fitxgerald v. Northcote, 4 F. & F. 656 ; Penn v. Ward, 2 0. M. & E. 338. 
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CHAPTER II. 



OP FALSE IMPEISONMENT. 

§ False imprisonment is the unlawful arrest or detainer of 
another without legal authority. 
1. By private persons. 
3. By officers of justice. 

(i.) Without a warrant, 
(ii.) By an illegal warrant, 
(iii.) By a legal warrant at an unlawful time. 
[Note. A person will be liable to an action for false 
imprisonment if he authorizes, or subsequently 
ratifies^ the wrongful act of his agent. ] 
§ Akrest and detainer is justifiable. 
I. By private persons. 

1. Where a felony has been committed by some person, 

and there was reasonable cause to suspect the 
person arrested of having committed it. [a] 
[Note. Arrest is unjustifiable where there is only 
a suspicion that the person arrested has com- 
mitted a misdemeanor, [b) ] 

2, Where any person is found committing, 

(i) Any offence under the " Prevention of Crimes 

Act, 1851." (c) 
(ii) Any offence under the " Larceny Act, 1861 " 

(except angling in the daytime), {d) 



(a) Alien v. Wright, 8 C. & P. 526. 
(6) Fox V. Gmmt, 3 B. & Ad. 800. 
(c; 14 & 15 Vict. c. 19, s. 11. 
(d) 24 & 25 Vict, c. 96, s. 103. 
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(iii) Any offence under the "Malicious Injuries 
Act, 1861." (e) 

[So long as the person making the arrest is 
the owner of the property injured^ or some 
one acting with his authority.] 

(iv) Any offence under sect. 4 of the " Vagrant 
Act, 1834." (/) 

(v) Any offence under the "Metropolitan Police 
Act." (g) [So long as the person making 
the arrest is the owner of the property in 
respect of which the offence is committed, or 
some one acting with his authority.] 

(vi) Any coinage offence. (A) 

3. Where any person to whom property is offered to be 

sold, pawned, or delivered has reasonable cause to 
suspect that an offence under the " Larceny Act, 
1861," (i) has been committed, he may arrest the 
person so offering it. (i) 

4. Where there is an actual breach of the peace being 

committed, the affrayers may be arrested at the 
moment of the affray, (k) 

5. Persons making a disturbance in a church, chapel, or 

burial ground may be arrested by the church- 
wardens. (Z) 

6. Where persons on board a passenger steamer, their 

names being unknown, have committed certain 
specified offences under the Merchant Shipping 
Act, 1863, they may be arrested by any of the ship's 
officers, and persons called to their assistance, {m) 

(e) 24 & 25 Vict. c. 97. s. 61. 
(/) 5 Gee. 4, c. 83, s. 4. 
(^) 2 & 3 Vict. c. 47, s. 66. 
(h) 24 & 25 Vict. c. 99, s. 31. 
(i) 24 & 25 Vict. o. 96, s. 103. 
(k) Price v. Seeley, 10 01. & F. 39. 
Q) 23 & 24 Vict. c. 32, ss. 2, 3. 
(m) 25 & 26 Vict. c. 63, s. 37. 
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7. Where a seaman deserts from, or refuses to join his 

ship, he may be arrested by the master, mate, owner, 
ship's husband, or consignee, (a) 

8. "Where the arrest is of a principal by his bail, {b) 

9. Where power is given, by their private acts, to rail- 

way companies to arrest, by their servants, persons 
whose names are unknown, and who have committed 
certain offences specified in those acts. 

10. Where a person travels on a railway without paying 

his fare, with intent to avoid paying it, he may be 
arrested by the company's servants, (c) 

11. Where the prisoner has committed an offence under 

the "Cruelty to Animals Act, 1835," he maybe 
apprehended on the view, by the owner of the 
animal, {d) 

12. A water bailiff and his assistants may apprehend any 

person found at night, 

(i) Taking, or killing, salmon ; 

(ii) Being near a salmon river with intent to take, 
or kill, a salmon ; 

(iii) Having in his possession any instrument for- 
bidden by the Salmon Acts, 1861, 1873. (e) 

13. Where the prisoner has been found committing an 

offence under the " Night Poaching Act," he may 
be apprehended by the owner or occupier of the 
land where the offence has been committed, or the 
lord of the manor, or their gamekeepers or ser- 
vants. (/) 

14. Where the prisoner has been obstructing an inspector 

(ft) 17 & 18 Viot. c. 104, s. 246. 

(6) Anon. 6 Mod. 231. 

(c) 8 Vict. 0. 20, ss. 103, 104. 

Id) 5 & 6 Will. 4, c. 59, s. 9. 

(e) 36 & 37 Vict. c. 70, s. 105. 

(/) 9 Geo. 4, c. 69, s. 2 ; 7 & 8 Vict. c. 29. 
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or other officer acting under tlie " Contagious 
Diseases (Animals) Actj 1869/' {g) 
15. Where the prisoner was found committing an act for 
which he is liable to a penalty under "The Ex- 
plosive Substances Act^ 1875," he may be appre- 
hended by an officer of " the local authority/' or 
by the occupier of the premises endangered by such 
act, or by his agent, [h) 

16. Where the prisoner, whose name is unknown, has 

attempted to cheat a tramway company, the servants 
of the company may arrest him. {i) 

17. An inmate of a workhouse or casual ward guilty of 

disorderly conduct may be arrested by the master 
or porter of the workhouse, {k) 

18. Where a pedlar refuses to show his license to — 

(i) A justice of the peace ; 

(ii) Any person to whom he offers goods for sale ; 
(iii) Any person on whose premises he may be ; 
such person may apprehend him. (/) 

19. Where the driver of any waggon or cart on any 

highway — 

(i) Eides on the vehicle or horses (when not 

driven with reins) ; 
(ii) Negligently or wilfully causes damage to what 

is passing him ; 
(iii) Quits the road and goes on the other side of 

the hedge; 
(iv) Is negligently at too great a distance from his 

horses to have them under control ; 



(g) 32 & 33 Vict. c. 108, s. 8. 
{h) 38 Vict. 0. 17, s. 78. 
(i) 33 & 34 Vict. c. 78, s. 52. 
(h) 34 & 35 Vict. c. 108, s. 8. 
(l) 34 & 35 Vict. c. 96, s. 18. 
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(v) Leaves his vehicle so as to obstruct the high- 
way; 
(vi) Does not have the owner's name painted on 

the vehicle, and refuses to give such name ; 
(vii) Does not keep on the near side of the road 
(viii) Wilfolly prevents another from passing him ; 
(ix) Rides or drives furiously ; 
He may be arrested by any person who sees him com- 
mitting the offence, (a) 

20. Where, in a royal park or garden, the prisoner has 

committed an offence against " The Royal Parks 
and Gardens Act, 1872,'' within the view of the 
parkkeeper, and his name and address is unknown, 
he may be apprehended by such parkkeeper. (6) 

21. Where any person sees another wilfully damaging 

lamps or property vested in the Metropolitan 
Board of Works or a vestry and apprehends 
him. (c) 

22. Where the prisoner, whose name is unknown, has 

committed an offence against the "Metropolis 
Local Management Act, 1855," or any bye-law 
made thereunder, he may be apprehended by any 
servant of the Metropolitan Board or of a 
vestry, [d) 

23. Where the prisoner has produced to a pawnbroker a 

ticket which the latter reasonably suspects to be 
forged, altered, or counterfeited, the pawnbroker 
may apprehend him. (e) 

24. Where the prisoner has exposed spirits for sale else- 

where than in a duly licensed place. ( / ) 



(a) 5 & 6 Wm. 4, c. 50, s. 78. 

(5) 35 & 36 Vict. c. 15, s. 5. 
(c) 18 & 19 Vict. 0. 120, s. 206. 
{d) Ibid. s. 229. 

(6) 35 & 36 Vict. 0. 93, s. 49. 
(/) 23 & 24 Vict. c. 114, s. 197. 



OF FALSE IMPRISONMENT. 235 

^5, Where a man has voluntarily gone into a duly 
licensed "retreat" under the "Habitual Drun- 
kards Act, 1879j" he may be forcibly detained 
there during the period he has agreed to remain 
there, {g) 

26. Where a person is a dangerous lunatic, and likely to 

do immediate mischief to himself or others, he 
may be secured until the legal forms for his 
removal can be carried out. {h) 

27. When a person is of unsound mind, provided the 

procedure ordered by the Lunacy Acts has been 
duly followed, (i) 

§ The following couksbs of action ark pro- 
vided BY THE Lunacy Acts. 
(i) Inquisition. An inquisition will be held 
upon the petition of the next of kin of 
the lunatic (supported by affidavits as to 
particulars of the case by members of the 
family and of two medical men) to the 
Lord Chancellor, who will make an order 
for an inquiry before one of the masters 
in lunacy, 
§ The alleged lunatic may, if he desires it, 

be tried as to his sanity by a jury. 
§ If lunacy is found, the masters make 
provision, if necessary, for the lunatic's 
family, and appoint " committees " of the 
lunatic's person and estate, who act under 
the direction of the masters, [k) 
(ii) Private patients may be received into a 



{g) 42 & 43 Vict. c. 19, s. 10. 

(h) Bro. Ahi. Faux imp. p. 28. 

(i) 8 & 9 Vict. c. 100 ; 16 & 17 Vict c. 7, and c. 96 ; 25 & 26 Vict. c. 111. 

(k) 16 & 17 Vict, c, 70. 
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duly licensed house or registered hos- 
pital, (a) 

la ) Upon the written request of any per- 
son connected with the lunatic^ giving 
(;3,) Pull particulars of the case, and 

accompanied by 
(y.\ A medical certificate, signed by two 
medical men, who have separately 
examined the patient personally 
within seven clear days of the 
patient's, removal. 
(iii) A single private patient may be received 
in an unlicensed house, for profit, to board 
and lodge ; upon the same orders and cer- 
tificates as are required by the owners of 
duly licensed houses. 

[Copies of these documents must within 
one clear day be sent to the ofiice of 
the Lunacy Commissioners.] 
^ They are under the superintendence of 
the Commissioners in Limacy, and are 
visited once a fortnight, {b) 
(iv) Any person of unsound mind may be main- 
tained in private by his relatives where no 
profit is made by his maintenance, without 
any interference on the part of the law. 
^ The Lord Chancellor or Home Secretary 
can at any time order a visitation of, or 
an inquiry and report upon, such persons 
and the place of their confinement, (c) 

(a) 16 & 17 Vict. 0. 96, s. 4. 

(6) 8 & 9 Vict. c. 100, s. 90 ; 16 & 17 Vict. c. 96, ss. 4, 8 ; 25 & 26 Vict, 
c. Ill, s. 28. 

(c) 8 & 9 Vict. c. 100, ss. 112, 113. 
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(v) A pauper lunatic may be received into a 
county or borough asylum, {d) 
(«•) Upon the order of 

1. One justice^ or an officiating 

clergyman and 
3. The relieving officer, or one of the 
overseers of the unioUj 
{^■) Accompanied by full particulars of 

the case 
(''' ) And the certificate of a medical man 
who has personally examined the 
patient within seven clear days of the 
patient^s removal. 

[Note. Private paying patients may 
be received into county asylums in 
the discretion of the visiting com- 
mittee, (e) J 
II. By officers of justice. 

1. Where the officer has reasonable ground for believing that 

the prisoner has committed a felony. (/) 
[Note. But he has no power at common law to arrest a 
person on suspicion of his having been guilty of a 
misdemeanor, {g) ] 

2. Where the prisoner has been found committing 

(i) An offence under the " Prevention of Crime Act, 

1851." [h) 
(ii) An offence under the " Larceny Act, 1861," (except 

angling in the daytime), (i) 



{d) 16 & 17 Vict. c. 96, s. 7. 

(e) 16 & 17 Vict. c. 97, s. 43. 

(/) Bechwith v. Philhy, 6 B. & C. 6-35. 

(jr) Bowditch v. Balchin, 5 Ex. 380. 

{h) 14 & 15 Vict. c. 19, s. 10. 

(i) 24 & 25 Vict. c. 96, s. 103. 
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(iii) An offence under the "Malicious Injuries Act, 

1861." [a) 
(iv) An offence under the "Vagrant Act, 1834.-" {b) 
(v) Any coinage offence, (c) 
(vi) Any indictable offence between 9 p.m. and 6 a.m. [d) 

3. Where the prisoner has committed a breach of the peace 

within the officer's view, (e) 

4. Where the prisoner has hindered him in preventing a 

breach of the peace. (/) 

5. Where the prisoner has been making a disturbance in any 

church, chapel, or burial ground, {g) 

6. Where within the metropolitan police district — 

(i) The prisoner has, within the officer's view, com- 
mitted — 

(«■) An offence under s. 54 of the " Metropolitan 
Police Act, 1839 ;" 

(^■) Any offence under that Act, if his name and 
address cannot be ascertained, [h] 
(ii) The prisoner — 

(«■) Is loose, idle, and disorderly, and disturbing the 
public peace. 

(/3-) Has given cause to the officer to suspect him of 
having committed, or being about to commit a 
felony, misdemeanor, or breach of the peace. 

(r) Is found between sunset and 8 a.m. lying or 
loitering in any highway, yard, or place, and 
unable to give a satisfactory account of him- 
self, (i) 

(a) 24 & 25 Vict. c. 97, s. 61. 
(6) 5 Geo. 4, o. 83. 

(c) 24 & 25 Vict. c. 99. s. 31. 

(d) 14 & 15 Vict. 0. 19, s. 11. 

(e) Reg. v. Light, 27 L. J. M. C. 1. 
(/) Levy V. Edwards, 1 C. & P. 40. 
{g) 23 & 24 Vict. c. 32, ss. 2. 3. 

(/i) 2 & 3 Vict. 0. 47, ss. 54, 63. 
\i) Ibid, B. 64, 
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(iii) The prisoner, by committing any offence against the 
Metropolitan Police Act, has caused any damage to 
person or property, {k) 

(iv) Where the prisoner is charged by another with 
having committed an aggravated assault. (/) 

(v) Where the prisoner is found committing an offence 
punishable, either upon indictment or as a misde- 
meanor, upon summary conviction under the 
" Metropolitan Police Act, 1839." (m) 

7. Where the prisoner is found lying or loitering in a high- 

way, yard, or place at night, and the officer has good 
reason for suspecting that he has committed, or is about 
to commit, an offence against the Act relating to 
offences against the person (1861). («) 

8. Where an offence has been committed by the prisoner 

under "The Cruelty to Animals Act, 1835." (o) 

9. Where a woman neglects, or refuses, to obey an order 

under the " Contagious Diseases Act, 1866," to go into 
hospital, {p) 

10. Where the prisoner is found committing an act under the 

" Explosive Substances Act, 1 875," for which he is liable 
to a penalty, (g) 

11. Where the prisoner has, within Ms view, done damage in a 

public garden, (r) 

12. Where the prisoner has refused to produce his gun license 

and to give his name, on demand, (s) 

13. Where a pedlar refuses to produce his license, {t) 

{Tc) Ibid, s. 62. 
(0 Ibid, s. 65. 
(m) Ibid, s. 66. 
(w) 24 & 25 Vict. c. 100, s. 66. 
(o) 5 & 6 Will. 4, c. 59, s. 9. 
{p) 29 Vict. c. 35, s. 21. 
(2) 38 Vict. c. 17, s. 78. 
(r) 26 & 27 Vict. c. 13, s. 5. 
(s) 33 & 34 Vict. c. 57, s. 9. 
(f) 34 & 35 Vict. c. 96, s. 18, 



240 ETJBEIO OF THE COMMON LAW. 

14. Where the prisoner is unlawfully acting as driver, conductor, 

or waterman to any hackney carriage, or metropolitan 
stage coach, (a) 

15 . yVhere the Tpvisoner is found committing an offence under 

section 78 of the " Highway Act, 1 835 " (see ante, 
p. 233). (6) 
1(5. Where in any highway or puhlic place the prisoner has heen 
(i) Drunk and riotous, or drunk and disorderly. 
(ii) Drunk while in charge of any carriage, horse, cattle, 

or steam engine. 
(ill) Drunk while in possession of fire arms, (c) 

17. Where the prisoner (not a bond fide traveller) is found on 

licensed premises during prohibited hours, and refuses to 
give his name and address, or evidence of its correctness, [d) 

18. Where, within his view, the prisoner has damaged lamps, 

or other property of the Metropolitan Board of Works, 
or of a vestry, or has committed any offence against the 
"Metropolis Management Act, 1855,^-' or any bye-laws 
made thereunder, (e) 

l^- Where, within his view, the prisoner has wilfully dis- 
regarded the regulations of the commissioner of police 
made under the "Metropolitan Streets Act, 1867." (/) 

'M. Where the prisoner has, within the officer's view, assembled 
with two or more others in any street within the 
metropolis for the purpose of betting, {g) 

2 1 . Where the prisoner has exposed spirits for sale elsewhere 
than in a duly licensed place, [h) 



(a) e&l Vict. c. 86, s. 27. 

(i) 5 & 6 Will. 4, c. 50, s. 78. 

(c) 35 & 36 Vict. c. 94, s. 12. 

Id) Ibid, s. 25. 

(e) 18 & 19 Vict. c. 120, ss. 206, 229. 

(/) 30 & 31 Vict. c. 134, s. 12. 

(g) Ibid, s. 23. 

{h) 23 & 24 Vict. c. 114, s. 197. 
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23. Where the prisoner has thrown ballast, stones, gravel, 
ruhbish, ashes, &c., or caused offensive matter to flow 
into the river Thames, (i) 

23. Where the prisoner has, within the officer's view, driven 

cattle within the parish of Islington upon a Sunday, {k) 

24. Where the prisoner has been apprehended under a warrant 

under the hand and seal of a justice of the peace within 
the jurisdiction of such justice, it) 
§ Provisions have been made in many statutes under which 
authority to arrest another without a warrant 
has been given, for the protection of those who 
have acted in pursuance of such statutes. 
§ Such provisions are : — 

1. The making of the cause of action local, 

2. The limiting the period within which an action 

may be brought. 

3. The prohibiting' the party aggrieved from recover- 

ing after tender of sufficient amends. 

4. The requiring notice of action to be given before 

the issuing of a writ. 
§ The defendant is entitled to notice of action even when 
no offence has been committed by the Plaintiff, 
provided 

1. He bond fide believed in the existence of those 

facts which (if they had existed) would have 
afforded a justification under the statute, (m) 

2. Some facts did exist which might give rise to a 

bond fide belief, {n) 
[Note. But the belief need not necessarily be 
reasonable. {n)~\ 

(i) 27 & 28 Vict, c- 113, s. 74. 
{h) 20 & 21 Vict. c. xxi, s. 4. 

(0 24 Geo. 2, c. 44, s. 6 ; 11 & 12 Vict. c. 43, s. 19. 
(m) Roberts v. Orchard, 2 H. & 0. 774. 

{n) Herman v. Smeschall, 32 L. J. C. P. 43 ; Chamberlain v. King, L. E. 6 
C, P. 474. 
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Illustration, King, an artillery officer quartered 
at Sheerness, saw from the mess-room window 
through a telescope a waterman, named 
Chamberlain, approach in his boat to a half 
sunk buoy in the river Medway belonging to 
the War Department and remove the buoy 
and its anchor. He gave Chamberlain into 
custody the same evening for stealing the 
property of the War Department. It appeared 
that Chamberlain had been told by the coxswain 
of the Sheerness garrison boat that he would 
get salvage for any buoys or targets which he 
found adrift,, and that he removed the buoy in 
question in the belief that it was in danger 
and that he would be rewarded for rescuing it. 
Upon these facts the court held that King was 
entitled to notice of action, [a) 

{a) Chamherlain v. Kivcj, L. R. 6 C. P. 474. 
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CHAPTER III. 



OF MALICIOUS PEOSECUTION AND CONSPIRACY. 

I. Malicious proskcution is a putting in motion of the criminal 
law against another^ of malicCj and without reasonable 
cause. 
§ In order to support this action the plaintiff must 

SHOW 

1. A putting in motion of the criminal law against 

himself by the defendant. 

2. A determination thereof in his favour. 

3. That it was done '' maliciously." 

[Note. "Malice" means any motive other than 
that of bond fide bringing an offender to justice. 
Illustration. The Midland Railway Company 
found that from time to time tarpaulings were 
stolen from them. Lander^ their London 
superintendentj found a small piece of tarpaul- 
ings with the company^s name on it^ in the 
possession of Stevens^ a respectable grocer in 
Gloucester. He gave a satisfactory accoimt of 
how he became possessed of it, but the company, 
according to Lander, " were determined to 
punish someone, in order to deter others from 
committing similar depredations j " and pre- 
ferred an indictment at the assizes. The judge 
at the trial stopped the case ; and, on Stevens 
suing the company for malicious prosecution, 
it was held that there was abundant evidence 
of malice. (5)] 
(/-)) Stevens v. Midl-md Railway Company, 10 Ex. 356, 
R^ 
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4. Without reasonable cause. 

[Note. "Reasonable cause" is a state of facts 
from whicli a reasonaUe man might honestly 
believe that he is justified in taking criminal pro- 
ceedings. 

Illustration, Comerford was an active member 
of an association for the repressing of disorderly 
houses. He received information, which he 
honestly believed, from two persons, whom he 
knew to be of the highest respectability, that 
Chatfield and his wife kept a disorderly house, 
that prostitutes frequented it, and that the 
police had reported disturbances in it. Upon 
this he charged them with keeping a common 
bawdy house; but the charge not being sub- 
stantiated, Chatfield sued him for malicious 
prosecution, and Cockburn, C. J., held that 
there was reasonable cause for Comerford's 
belief, (a) ] 
§ No action will lie, however great the spite of the prosecu- 
tor, provided there was reasonable cause for the 
prosecution. (6) 
§ No action will lie, notwithstanding the want of reasonable 

cause, provided there is no malice, (c) 
§ But the jury may infer malice from the want of reasonable 

cause, {d) 
§ Reasonable cause is a question op law for the judge, 
and not for the jury, to determine ; both in cases of 
malicious prosecution, and also of false imprisonment, (e) 
Where it is incumbent (as in the case of malicious 



(a) Oliatfield v. Comerford, 4 F. & F. 1,008. 

(V) Johnstone v. Sutton, 1 T. E. 545. 

(c) JVillansY. Taylor, 6 Bing. 186. 

{d) Turner v. Amhler, 10 Q. B. 261 ; Busst v. Gibbons, 30 L. J. Ex. 15. 

(e) Hailes v. Marks, V H. & N. 56, 
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prosecution) for the plaintiff to make out a case of want 
of a reasonable cause, the judge, on the plaintiff's failing 
to do so, may nonsuit him. ( / ) 

If he holds that there is a prima facie case of want 
of reasonable cause made out, the defendant will then 
be entitled to give evidence in rebuttal. 
And, where there is a conflict of testimony as to the 
facts, the jury will have to find the issues as to those 
facts upon the whole evidence before them [and also to 
say whether the Defendant was actuated by malice] . 
It is then the duty of the judge to say, upon the un- 
disputed facts, and the findings of the jury upon the 
disputed facts, whether, in his opinion, the defendant 
had any reasonable grounds for instituting pro- 
ceedings, {g) 
II. Malicious conspiracy. To support this action the plaintiff 
must show — 

1 . An agreement to do an unlawful act. 

3. A doing of the act in pursuance of the agreement. 

3. Damage resulting to the plaintiff therefrom, (h) 

if) Willans v. Taylor, 6 Bing. 186. 

(g) Panton v. Williams, 2 Q. B. 169 ; Douglas v. Corbett, 6 E. & B. 515 ; 
Willans v. Taylor, 6 Bing. 186. 
(/i) Gregory v. Duke of Brunswick, 6 M. & G. 205. 
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CHAPTER IV. 



DEFAMATION OF CHARACTER. 

I. Slander is the wilful and malicious publication of defamatory 
matter concerning another. 
§ Mere vitupekation and ahuse, however gross^ is not 
actionable. 

For example. To call a man " a scoundrel/' " a black- 
guard," or " a rogue/' or to impute unchastity to a 
woman, (a) 

Unless — ■ 

1 . It is followed by special damage. 

Illustration. Solomon published the following 
slander : " I can prove that John Davies' 
wife had connection with a man named 
Labrach two years ago.-" The Davieses 
brought an action against him, and laid as 
special damage, that the wife lost the com- 
panionship of, and ceased to receive the 
hospitality of, divers friends. It was held 
that the action would lie. (6) 
[Note. But the special damage must be the 
im,mediate and natural consequence of the 
words spoken. 

Illustration. AVeeks said to Bryce, " Waud 
is a rogue and a swindler ; I know enough 
about him to hang him." Bryce com- 
municated this to Bryer, who, in con- 
sequence, refused to sell Waud certain 

(a) Lynch v. Knight, 9 H. &. C. 577. 
(6) Vavies v. Solomon, L. E. 7 Q. B. 112. 
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goods upon credit. The court held that 
no action would lie, as an unauthorized 
communication cannot be considered the 
necessary consequence of the original 
uttering of the words, and the repetition 
was the voluntary act of a free agent, (c) 

2. It imputes an indictable offence. 

[Note. But if it appear from the surrounding 

facts, that the defendant did not intend to 

impute an actual crime, the slander will be 

• mere "vulgar abuse," and no action will lie. 

For example. Where the defendant in an 

action for slander said, " Thou art a 

thief, for thou hast taken my beasts in 

execution." [d)'^ 

3. It imputes that the plaintiff is afflicted with a 

contagious disorder (as the leprosy) . 
[For it causes him to be shunned by so- 
ciety.] (e) 

4. It is spoken with reference to a man^s trade or 

profession — 

Illustration. Poulger was a gamekeeper, and 

it was his duty as such, and he had special 

instructions, not to trap foxes. Newcomb 

said of him, " It is no wonder we did not 

kill any foxes in Ridler's Wood, because 

Foulger trapped three foxes." The court 

held that the action would lie. (/) 

II. Libel [libeltum, a writing) is written, printed, or symbolised, 

slander. 

§ All such publications, which are injurious to the private 

(c) Waud V. Weeks, 7 Bing. 211 [see^osS, p. 248]. 

(d) Wills' case, 1 Eoll. Abr. 51. 

(e) Bloodworth v-. Grey, 7 M. & G. 334. 
(/) Foulg&r v. Newcomb, L. E. 2 Ex. 327. 
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character or credit of anotter ; or which hold him up to 
puhlic hatred, ridicnle, or contempt j or which tend to 
make him shunned or feared, are actionable, (a) 
[Note. § Where anything defamatory is written, or 
printed, a more serious wrong is inflicted by 
reason of the wider and more lasting character 
of the publication, and also of the deliberation 
of the act, by which greater malice is indicated. 
§ Libel is a crime, and is punishable as such; 
but, except in certain cases (see post, p. 258), 
it is otherwise with slander, 
§ The original publisher of a slander, not action- 
able except upon proof of special damage, is 
only liable for such damage — 
(i) If it is occasioned by his direct utter- 
ance, 
(ii) If he has authorized the repetition, 
(iii) If it was the duty of the person who heard 
it to repeat it. 

And not if it was only caused by the 
unauthorized repetition of the slander by 
another. For in such cases the damage is 
too remote, {b) 
§ But everyone who publishes, or republishes a 
libel, is responsible for his wrongful act. (c) ] 

Op Defences to Actions fob Slander and Libel. 

I. Justification. If the defendant can show that what he has 
said or written of the plaintiff is true in substance and 
in fact, the plaintiff cannot recover. 



(a) It has been held that to write of a man "that he is an itchy old toad" is 
actionable. Villers v. Monsley, 2 Wils. 403. 

(6) TVaud V. Weeh, 7 Bing. 211 [see ante, p. 247]. 

(c) Goolc V. Ward, 6 Bing. 115 ; I)e Crespigny v. TVellesley, 5 Bing. 403. 
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n. Privileged communications. 

§ An action for defamation is founded on " malice in law." 
Malice in law is — 

1 . A wrongful act, 

2. Done intentionally, 

3. Without just cause or excuse, {d) 

§ Malice in law is implied from the fact of the publication, 
and the element of spite, or actual malice, is not 
necessary to sustain an action, (d) 
§ But the inference of the existence of legal malick 
MAY BE REBUTTED by evidence, showing that the 
occasion on which the slander or libel was published 
was a privileged one. 

[In other words, shewing that one of the constituents 
of " malice in law," viz. : that the wrongful act was 
done without just cause or excuse, was wan ting J 
§ The Plaintiff, however, may still shew, that, although 
the occasion was a privileged one, the Defendant was 
really actuated by " actual malice," or spite ; in which 
case the defence of privilege is gone. 
§ For the existence of " actual malice " destroys the privilege. 
Illustration. Kynnersley dismissed his gardener. 
Fryer; and wrote to Eyles, the Superintendent of 
the Royal Horticultural Society, by whom Fryer 
had been originally recommended to him, stating 
his reasons for parting with him ; and also describ- 
ing a " scene " with Fryer in the ga,rden, when he 
said Fryer came towards him with an open clasp- 
knife, " a perfect raving madman," and " with his 
eyes starting out of their sockets with rage;" and 
gave other particulars in exaggerated language. 
In an action by Fryer, the Court held, that though 



{d) Bromage v. Prosser, 4 B. & 0. 255. 
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the occasion might have been privileged, the letter 

contained expressions which went beyond what 

was justifiable ; and in itself shewed the existence 

of actual malice, which took away the privilege, (as) 

§ In order, therefore, that an action for defamation may 

lie, if " legal malice " is rebutted, " actual malice," 

must be proved. 

§ A PBiviLiaED OCCASION is where the defamatory matter 

has been — 

1, Published bond fide, and under the belief that it was 
true. 
[Note. It is not necessary that there should be 

reasonable grounds for such belief, {h) ] 
(i) In the discharge of some public or private 
duty, legal, moral, or social, where the interest 
of the public, or of the person communicated 
with, are concerned. 

{«■) Illustration. Mrs. Affleck had a servant 
named Child. Child left her service, and 
got another place. Her new mistress 
wrote, after she had engaged Child, to 
Mrs. Affleck for Child's character. Mrs. 
Affleck wrote saying that Child had, while 
in her service, conducted herself disgrace- 
fully, and was, she believed, then a prosti- 
tute at Bury. She also made a similar 
communication to the person who had 

(ct) Fryer v. Kiiiiicrdey, 33 L. J. C. P. 96. 

(6) Glark v. Mohjneux, 3 Q. B. D. 237, ^vIle^e Brajiwell, L. J., observes 
that there may be cases where the privilege will protect a person who honestly 
makes a defamatory statement, even where he does not believe it to be true. It is 
suggested that such an occasion might be where there was a duty to make the 
communication at all events, as where a bishop might bond fide say to a rector 
in his diocese that he had heard certain grave charges against the rector's 
curate which he was bound to communicate to him, lout whether they were 
true or not he was unable to say. 
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originally recommended Child to her. 
In consequence of the letter. Child lost 
her place ; and sued Mr. and Mrs. Affleck 
for libel in making both these communica- 
tions. The court held that the occasions 
were both privileged, (c) 
(/^•) Illustration. Hawkins was paying his ad- 
dresses to the widow of Dr. Taft. Her 
son in law, Mr. Todd, wrote her a letter 
warning her against Hawkins, and 
making imputations against his cha- 
racter. In an action by Hawkins against 
Todd, it was held that the occasion was 
privileged, {d) 
(ii) In the conduct of the utterer^s own affairs, 
where his own interests are concerned. 
Illustration. The firm of Spill & Briggs 
was being wound up by Maule, a creditor 
of the firm. During the course of this 
business Maule wrote a letter to Messrs. 
Collin & Co., also creditors of the firm, in 
which, alluding to the partnership assets, 
he described SpilFs conduct as '^'^ disgrace- 
ful and dishonest." In an action by Spill 
against Maule the court held the occasion 
privileged, (e) 
(iii) Upon the request of the person of whom it 
is spoken. 

Illustration. Hopwood was in partnership 
with Pimhorn at Southampton, as a linen- 
draper. The partnership was dissolved; 
and Hopwood became the minister of a 

(c) Gliild v. Affleck, 9 B. & C. 403. 

((Z) Hawkins v. Todd, 8 C. & P. 88 ; and see Coxhead v. Richards, 2 C. B. 605. 
(e) Spill V. Maule, L. R. 4 Ex. 232. 



262 



UUBEIO OF THE COMMON LAW. 

dissenting cliapel at Thatctam, near New- 
bury. Eumours got about^ prejudicial to 
his character with reference to his trans- 
actions with Pinhom : and Hopwood from 
the pulpit in the chapel demanded an 
investigation. An investigation was ac- 
cordingly instituted ; and Thorn^ who was 
pastor of a congregational body at Win- 
chester, was appointed to act at the 
inquiry on behalf of the member of 
Hopwood^s Congregation, who had raised 
the charge ; and one Ainslie was appointed 
by Hopwood to act for him. After the 
inquiry was held, but before the whole 
matter was disposed of, Thorn, in answer 
to a communication by Ainslie, wrote to 
him upon the subject, commenting ia 
strong language on Hopwood's conduct, 
and stating that it appeared that Hopwood 
had cheated Pinhorn out of £2,000. In 
an action by Hopwood against Thorn, the 
court held, that the occassion was privi- 
leged, (a) 
2, Where the defamatory matter is published by a 

newspaper, and is 

(i) A fair and impartial account, of what has 
happened in an open court of justice. 
Illustration. Three gentlemen, civil engi- 
neers, applied under the Master and Ser- 
vants Act to a police magistrate in London, 
for a summons against Mr. Usil, for 
improperly withholding certain moneys, 
which they alleged he had received, and 

(a) Hopwood V. Thorn, 8 C. B, 316. 
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were due to them. The magistrate said 
it was a case for a county courts and not 
for criminal proceedings^ and refused the 
summons. A report of the case was pub- 
lished in " The Daily News/' " The Morn- 
ing Advertiser/' and the "Standard/' 
newspapers. In three actions against all 
three papers for libel^ brought by Mr. Usil, 
the jury found that the report was a fair 
and impartial one : and the court held, 
the occasion to have been privileged, [b] 
(ii) A fair and impartial account of what has 
happened at a debate in the High Court of 
Parliament. 

Illustration. On February 13, 1867, " The 
Times " gave a report of a debate which 
occurred in the House of Lords on the 
previous evening. The report said that 
the debate arose on the presentation by 
Lord Russell of a petition of Mr. Wason, 
which made certain scandalous charges 
against the lately appointed Lord Chief 
Baron. That on presenting the petition. 
Lord Russell said that he should not ask 
the House to assent to the prayer of the 
petition, as he did not concur in it ; and 
said that Mr. Wason's statement must be 
a fabrication. That the Lord Chancellor 
used stronger language, and concluded by 
saying that this petition would now lie on 
the table, a perpetual record of Wason's 
falsehood and malignity, and that Lord 
Derby said, that the House would only 

(b) Usil V. Hales, 3 0. P, D. 319, 
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be doing its duty, and supporting its own 
dignity and character by refusing to allow 
so slanderous, calumnious, and unfounded 
a statement to be on tbe table. In an 
action against " The Times " by Wason, 
the jury found that the report was fair 
and I'easonable, and the court held that 
the occasion was privileged, (a) 

(iii) A fair and impartial criticism of a person's 
conduct in matters of public interest, [b) 
Illustration. The "Liverpool Daily Courier" 
published a correspondence between the 
Rev. Mr. Kelly, incumbent of St. George's 
Church, Liverpool, and his churchwardens ; 
and also letters from other correspondents; 
and commented severely on INIr. Kelly's 
conduct. The correspondence related to 
an alleged desecration of the church by 
Mr. Kelly in permitting books to be sold 
therein, and the vestry to be used for 
cooking purposes. In an action by Mr. 
Kelly, the jury found that the matter 
complained of was within the reasonable 
limits of discussion; and the court held 
that the occasion was privileged, (c) 

(iv) A fair and impartial criticism of a book, or 
a work of art, or a public entertainment. 
Illustration. Hood published a severe criticism 
on some books written by Sir John Carr, 
with a frontispiece consisting of a caricature 
of "The Knight leaving Ireland with 
regret." In an action by Sir John Carr, 

(o) Wason v. Walter, L. R. 4 Q. B. 73. 

(b) Davis V. Duncan, L. R. 9 C. P. 396. 

(c) Kelly V. Tinlefi, L. R. 1 Q. B. 699. 
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it was held that a fair criticism was 
privileged, so long as it did not follow 
into domestic life for the purposes of per- 
sonal slander, [d) 
(v) A comment made, without actual malice, on 
the public acts of men acting in a public 
capacity. 

Illustration. Coupland published in the 
" Hampshire Advertizer," a series of libels 
on Parmiter, imputing to him partial and 
corrupt conduct, and ignorance of his 
duties as Mayor and Justice of the Peace 
for the Boi'ough of Winchester. In an 
action by Parmiter it was held that every 
subject has the right to comment on those 
acts of public men which concern him as 
a subject of the realm, if he does not 
make his comment a cloak for malice and 
slander, (e) 
3. Where the defamatory matter has been uttered in 
the course of a judicial proceeding by a judge, 
counsel, the jury, the parties, or a witness, the 
utterer is absolutely protected. 
Illustration. Netherclif t, an " expert " in the 
matter of handwriting, was witness, in the 
probate suit of Davies v. May, to prove that 
the signature to a will was a forgery. Sub- 
sequently he was witness in a police court, on a 
prosecution for forgery, to prove the genuineness 
of the document impugned . In cross-examina- 
tion counsel read to him a report of the language 
of the judge of the Probate Court in the case of 



{d) Oarr v. Hood, in notis, 1 Camp. 354 ; Soane v. Knight, M. & M. 74, 
(e) Parmiter v. Gowpland, 6 M. & W. 108, 
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Davies v. May, strongly condemnatory of 
Netherclift's evidence, as being rash and over- 
confident. Upon which Netherclift volunteered 
the observation that " he believed the signature 
to that will to be a rank forgery, and should 
believe so till the day of his death." An action 
for slander was brought against him by Seaman, 
a solicitor, who in the probate suit had sworn 
that the signature to the will was genuine. 
But the court held that the defendant was ab- 
solutely privileged, even though the plaintiff 
were to prove " malice in fact." (a) 

4. Where the defamatory matter is contained in a 

bond fide petition to the Queen^ to parliament, or 
to ministers of state respecting the conduct of 
magistrates or officers, [b) 

5, Where the defamatory matter is uttered without 

actual malice in the prosecution of an inquiry 

into a suspected crime. 
Illustration. Hannah Podmore called at Lawrence's 
house. After she had left, Mrs. Lawrence 
missed a brooch. Lawrence then followed 
Podmore to an inn, and stated to her his 
suspicions in the presence of a third person. 
Afterwards Podmore consented to be searched 
by two females, to whom Lawrence repeated 
the charge. The brooch was afterwards dis- 
covered to have been left by Mrs. Lawrence 
in another place. In an action by Podmore 
the court held that the occasion was privi- 
leged, (c) 



(a) tSeaman v. Netherdift, 1 C. P. D. 544 ; 2 C. P. D. 53. 

(6) Harrison v. Buck, 5 E. & B. 344. 

(c) PodmnrcY. Lawrevre, 11 Ad. & E. 382. 
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III, Of statutory apologies. 

1. Any defendant may give evidence, in mitigation of 

damages, of his having made or offered an apology — 

(i) Either before action ; 

(ii) Or as soon as possible after action, if the action 

was commenced before he had time to do so. 
Provided, that he has with his statement of defence 

delivered to the plaintiff a notice of his intention to 

give such evidence, [d) 

2. The defendant in an action for libel against a public 

newspaper, or other periodical publication, may make 
a good defence to such action — 

(i) By inserting in his own paper, at his earliest 
opportunity, an apology. 

[ Or, if his own paper is published less often 
than weekly, in some paper or periodical selected 
by the plaintiff.] 
(ii) By showing that the libel was published — 
(«•) Without actual malice ; and 
(^•) Without gross negligence, and 
(iii) By paying into court sufficient amends for the 
injury sustained by the plaintiff, (e) 
§ Questions for the jury. 

1. Whether there has been a publication of the libel. 
3. Whether the defamatory matter is a libel. (/) That 
is to say, whether it really bears the meaning 
attributed to it. 

3. Whether, (if it is a report, or criticism in a paper,) it 

is a fair comment. 

4. Whether, (if the judge holds the occasion privileged,) 

it was published with actual malice. 

5. Whether, (if justified,) it is true. 

(d) 6 & 7 Vict. c. 96, s. 1. 

\e) Ibid, s. 2. 

(/) 32 Geo. 3, c. 60, s. 1. 
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6. Whether, (if money is paid into court) the snm SQ 
paid in is sufficient. 

§ Questions for the Judge. 

1. Whether the alleged libel is capable of bearing the 

meaning ascribed to it. (a) 

2. Whether the occasion is privileged, {b) 

Of Criminal Proceedings. 

§ Criminal proceedings may be taken. 
1_ By indictment ; 

2 By information, filed in the Queen's Bench, by leave 
of the court. 

r This is a special remedy, which the Court of Queen's 
Bench, in its discretion, will allow; when it con- 
siders the case one of sufficient importance not to 
be left to be dealt with, in the usual way, by 
indictment.] 

§ Punishment — 

1 Where the publisher does not know the libel to be false ; 
Fine, or imprisonment not exceeding one year, or 
both, (c) 
2. Where the publisher knows the libel to be false ; Fine, 

and imprisonment not exceeding two years, {d) 
[The crime is a misdemeanor, not triable at quarter sessions,] 
S An indictment will only lie for libel, and not for slander. 
Except — 

1 . Where it is seditious ; 

2. Where it is blasphemous ; (e) 

3. Where it directly tends to a breach of the peace ; (/) 
[As a challenge to fight a duel.] 

(a) Sturt V. Blocjg, 10 Q. B. 908. 
(6) GooJce V. IFildes, 5 E. & B. 378. 

(c) 6 & 7 Vict. c. 96, s. 4. 

(d) Ihid, s. 5. 

(e) E. V. Taylor, 3 Keb. 607. 
/) R. V. Phillips, 6 East 464, 
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4. Where uttered against, and in the presence of a 
magistrate in the execution of his office, (y) 
§ Defences — 

1. The defendant may show that the libel is truej 

Provided he also shews that it is for the public benefit 
that it should be published. (/*) 

[Note. At common law it was no defence to show 
that the libel was true ; and hence the maxim, 
" The greater the truth, the greater the libel.^3 

2. The defendant may shew — 

(i) That the publication was made without his autho- 
rity, consent, or knowledge ; and 

(li) That the publishing did not arise from want of 
due care, or caution, on his part, (i) 

(g) B. V. Pocock, 2 St. 1,157 ; Ex parte Duke of Marlborough, 5 Q. B. 955 ; 
B. V. Weltje, 2 Camp. 242. 
(7i) 6 & 7 Vict. c. 96, s. 6. 
(i) 6 & 7 Vict. 0. 96, s. 7. 
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PART VI. 

OF BREACHES OF DUTY IN RELATION TO THE PERSON. 



CHAPTER I. 



NEGLIGENT PERSONAL CONDUCT. 

§ Where one by want of reasonable care in his own personal 
conduct causes damage to the person^ or property (real 
or personal) of another^ he is liable to compensate that 
other for the loss. 

For example. If Jones were to bit out recklessly, rigbt 

and left, with his fists, in a crowd, and so were to 

wound Smith, he would be liable to Smith for the 

injury. 

§ Professional men and skilled workmen are bound to use — 

1. Reasonable care. 

2. Reasonable diligence. 

3. A reasonable and competent degree of skill. 

In proportion to the character of the work whicb each pro- 
fesses to undertake, (a) 

[Note. Contributory negligence. The remarks on contribu- 
tory negligence {ante, p. 221) apply equally to this 
chapter.] 

(rt) Lanphier v. Phipos, 8 C. & P. 479 ; Scare v. Prentice, 8 East. 352. 
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CHAPTER II. 



OF FRAUDULENT REPRESENTATIONS. 

§ A FRAUDULENT REPRESENTATION, for which an action will lie 
must be — 

1. A false statement {b), which may be, either a 

(i) Su^gestio falsi ; or a 
(ii) Suppressio veri. 

2. Made with a knowledge o£ its untruth, (c) 

[Or (i) With no belief in its truth, {d) 
Or (ii) In a reckless ignorance of its untruth, (e) 

3. Made with the intention that another should act upon 

it. (/) 

[Note. But a bare lie, without any fraudulent intent, 
is not actionable, {g) ] 

4. Acted upon by that other. 

5. Resulting, from being so acted on, in damage to that 

other. (A) 

[Note. A person making a fraudulent representation 
will be liable, although he dei^ives no benefit 
therefrom. 

Illustration. Joseph Freeman represented to 
Messrs. Pasley and Edward that one Falch 
was a person safely to be trusted in order that 
Falch might obtain goods upon credit. There- 

(b) Ashlin v. White, Holt. 387. 

(c) Ormrod, v. Huth, 14 M. & W. 651. 
Id) Taylor v, Ashton, 11 M. & W. 415, 
(e) Jarrett v. Kennedy, 6 C. B. 319. 
(/) Thorn V. Bigland, 8 Ex. 725, 

\g) Behn v. Kemble, 7 C. B. N. S. 260. 
{h) Forster v. Charles, 7 BiBg. 105. 
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upon Pasley and Edward supplied him with 
goods upon credit, and Falch heing insolvent, 
they lost the value of their goods. Freeman 
knew all the while Falch's circumstances. But 
it was conceded that Freeman had no interest 
in Falch's obtaining the goods, and that he was 
not in collusion with Falch. In an action hy 
Pasley and Edward, the court held that Freeman 
was liable to them for the value of the goods 
supplied to Falch, (a) ] 
§ Where a fraudulent representation or assurance is made 

AS TO A person's 

1. Conduct. 

2. Credit. 

3. Ability. 

4. Trade. 

5. Dealings. 

And made with the intent that such person may obtain — 
(i) Credit, or 
(ii) Money, or 
(iii) Goods upon credit. 
It must, in order to render liable the person so making it, be — 
(a.) In writing, and 
(;8.) Signed by the party to be charged therewith, {b) 

[Note 1. 

The representation may be partly in writing and 

partly verbal. 

Provided that the party acting upon it is mainly 

influenced by the written part, (c) 

Illustration. One Robert Case applied to Mrs. 

Wade to let him some furniture on hire. Mrs. 



(a) Pasley v. Freeman, 3 T. R. 51. 

(6) 9 Geo. 4, c. 14, s. 6. 

(c) Tatton V. Wade, 18 C. B. 371. 
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Wade required a refere'ncej and Case directed 
her to apply to Tatton. She applied to Tattou, 
who in answer wrote sayingj " that she need have 
no apprehension of Case's honesty ; that he held 
a very responsible situation, and there was 
nothing to fear." Subsequently, she had an 
interview with Tatton, and said, " If you, as a 
respectable person, assure me his (Case's) state- 
ment is correct, I shall close with him ; " and 
Tatton replied, "You may do so with perfect 
safety." Case never paid the hire of the furni- 
ture, and some of it he removed, and the rest was 
distrained for rent. In an action by Wade 
against Tatton, the court held that she was 
entitled to recover, {d) ] 
[Note 2. 

The signature of an agent will not bind the principal 
Illustration. Swift, being about to sell to Sir William 
RusseU a quantity of rails, applied to his bankers 
for information as to Eussell's solvency. They 
applied to Goddard, the manager of the Gloucester- 
shire Banking Company, with whom Russell banked. 
Goddard, knowing Russell's affairs to be un- 
satisfactory, wrote a letter, leading Swift to believe 
that Russell was perfectly solvent. Swift there- 
upon supplied the rails, and lost his money. He 
then sued the Gloucestershire Banking Company 
for a fraudulent misrepresentation by Goddard, 
their agent. The courb held that they were not 
liable, (e) 
§ But as a general rule the principal is liable for the fraud 



(d) Tatton v. Wade, 18 C. B. 371. 

(e) Smft V. Jeiosbury, L. R. 9 Q. B. 312. 
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of his agent, when he retains the benefit of the agent's 
fraud, (a) ] 

5 A PERSON MAKING A FRAUDTTLENT REPRESENTATION WILL BE LIABLE, 
ALTHOUGH HE DID NOT MAKE IT DIRECTLY TO THE PERSON 
INJURED. 

Illustration. Levy, a gunsmith, fraudulently represent- 
ing that a certain gun was made hy Nock, and was a 
good, safe, and secure gun, sold it to Langridge for 
the use of himself and his sons. One of the sons used 
it, and it hurst, and injured him. In an action hy 
him against Levy, it was held that he was entitled to 
recover ; for it was immaterial that the representation 
was made through an intermediate person, as Levy 
intended the representation to he acted upon hy all 
the persons for whose use the gun was purchased, (b) 

§ The MISREPRESENTATION MAY BE MADE AS WELL BY CONDUCT AS 
BY WORDS. 

Illustration. The vendor of a house in South Audley 
Square heing aware of a defect in the main wall, 
plastered it up, and papered it over : And it was held 
that, as he had expressly concealed the defect, the 
vendee might recover damages from him therefor, (c) 
§ One who makes a fraudulent representation to the public, 

is liable to any one of the public, who is injured by 

acting directly upon it. {d) 

Illustration. A prospectus of a company, called the 
" Overend & Gurney Co.," was prepared by the pro- 
jectors. It contained misrepresentations of facts 
known to those ^^ho issued it. It also concealed the 

. existence of a deed, which was material to be known, 

(a) Udell V. Atherton, see ante, p. 72 ; and see Barwick v. English Joint 
Stock Bank, L. R. 2 Ex. 259. 
(6) Langridge v. Levy, 2 M. & W. 519 ; 4 M. & W. 337. 
(c) Anon, see Pickering v. Dawson, 4 Taunt, p. 785. 
{d) Scott V. Dixon, 29 L. J. Ex. 62, n. ; Oerhard v. Bates, 2 E. & B. 476. 



OF FRAUDULENT EEPEESENTATIONS. 265 

and which, if known, would in all probability have 
prevented the formation of the company. Being 
addressed to the public, anyone might take up the 
prospectus, and appropriate to himself its representa- 
tions by applying for an allotment of shares. Peek, 
not an original allottee, purchased shares in the 
market ; and upon the company being wound np, he 
was held liable as a contributory. He claimed in- 
demnity against the projectors ©n the ground of 
misrepresentation. It was held that, though an original 
allottee could have maintained the claim, when the 
allotment was completed, the office of the prospectus 
was at an end ; and a subsequent purchaser of shares 
in the market, was not so connected with the pro- 
spectus as to render those, who had issued it, liable to 
indemnify him. (e) 
§ By the companies act, 1867, a prospectus is to be deemed 
fraudulent on the part of 

1. The promoters, 

2. The directors, 

3. The officers. 

Of a limited company, as regards all persons taking 
shares upon the faith of it, without notice of fraud. 
Unless it specifies the dates, and names of the parties, to any 
contracts, entered into by the company, its directors, pro- 
moters, or trustees, before the issue of such prospectus. (/) 

Counterfeiting Trademarks. 

§ Where a trademark has been adopted by a particular manu- 
facturer, and it has become known in the trade, and to 
the public as designating his goods; if another sells 
his own goods with a similar mark upon them, with 
intent to deceive purchasers, he will be liable. 

(«) Pee^ v. Gurney, L. R. 6 H. L. 377. 
(/) 30 & 31 Vict. c. 131, s. 38. 
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1. To the purchaser for a fraudulent misrepresenta- 

tion; (a) 

2. To the manufacturer for injuring his sales ; and his 

reputation^ if an inferior article is sold under his 

mark, {b) 

[Note. § A right to a trademark precludes no one from 

making the same article; but only from using 

the same designation for it. (c) 

§ The object is to secure to the trader the 

benefit of his reputation ; and to protect the 

public from fraud on the part of rival traders. 

§ Long use is not necessary for the acquirement 

of a right to a trademark; but the article 

must have been brought into^ and become 

known in the market by the trademark. 

Illustration. Ford was a shirt maker in 

London, and invented a shape of shirt, 

which he called " The Eureka Shirt/' and 

used as a trademark the words "Ford's 

Eureka Shirt." Foster subsequently sold 

shirts, which he called " Foster, Porter, 

& Co.'s improved Eureka shirt ;" and Ford 

applied for an injunction to restrain him 

from so doing. The injunction was 

granted, {d) 

§ But when a name, used as a trademark, has 

come into such general use that it no longer 

has the efEect of inducing the public to 

believe they are buying goods manufactured 

by the original adopter of the trademark, the 



(a) Anon, cited in Southern v. Howe, Cro. Jao. 471. 

(6) Bodcjers v. Nowill, 5 0. B. 127 ; see also 25 & 26 Vict. c. 88, s. 22. 

(c) Farina v. Silverlock, 6 De G, M. & G. 218. 

(d) Ford V. Foster, L. R. 7 Ch. 613. 
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name becomes publici juris ; and no right to 
its exclusive use can be maintained. 
For example, "Broughams," "Wellington 
boots/' " Harvey's sauce/' or " Liebeg's 
extract of meat." (e) 

§ The remedy is by action, or injunction. 

§ The selling of an article with a trade mark is 
a selling with a warranty that the trade mark 
is genuine. (/) 

§ The selling of an article, whereon is a state- 
ment as to the number, quantity, measure, or 
weight, thereof, is a selling with a warranty 
that such statement is true, {g) ] 

(e) Liebeg's Extract of Meat ComjMny v. Hanhiry, 17 L. T. N. S. 298 ; Ford 
V. Foster, L. R. 7 Ch. p. 628. 
(J) 25 & 26 Vict. c. 88, s. 19. 
{(j) Ibid, s. 20. 
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PART VII, 



INJURIES RESULTING FROM THE EXERCISE OF 
STATUTORY POWERS. 

§ An action will not lie where damage has been caused by 
an act done under powers given by an act of par- 
LIAMENT. 

Provided — 

1- The power has been exercised with judgment and 
caution. 

Illustration, The G. N. Railway Co. constructed 
an emhankmentj in conformity with its Act, 
across some low lands, lying between the river 
Dun and some land belonging to Lawrence. 
The low lands were separated from Lawrence's 
land by a bank; but in consequence of the 
erection of the railway embankment, the flood 
waters were unable to spread over the low 
lands as formerly, and flowed over the bank, 
and on to Lawrence's land. In an action by 
Lawrence against the company, it was held, 
that if the company had used proper caution, 
they would have opened proper flood-gates to 
allow the flood water to escape, and were there- 
fore not protected by the Act. (a) 
2. The power has been strictly pursued, and not ex- 
ceeded. 
Illustration. The Festiniog Railway Company 

a) Lawrence v. Ch'eat Northern Railway Company, 16 Q. B. 653. 
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were empowered by statute to make and main- 
tain a railway and tramroad for the passage 
of waggonSj engines^ and other carriages for 
the purpose of conveying minerals^ &c. They 
used their lines as empowered^ and also ran 
passenger trains drawn by locomotive steam- 
engines. They were guilty of no negligence, 
but a spark from one of their engines set on 
fire a haystack of Jones. Jones sued them 
for maintaining a nuisance ; and the court held 
that they were not protected by their statute, 
and were liable at common law. (6) 
3. A nuisance is not created. 

Illustration. The Lewisham Board of Works 
poured sewage into two streams called " The 
Poole River" and "The County Bridge Stream/' 
which flowed through the land of Cator. 
Cator sued the Board for fouling and polluting 
his watercourse ; and the Board justified their 
conduct under " The Metropolis Management 
Act, 1855/' which gave them large powers for 
the purposes of draining and sewering their 
district. The court held that the act did not 
empower them to commit a nuisance on Cator's 
land, (c) 
[Note. But if the statute expressly contemplates 

the creation of a nuisance, no action will lie. 

Illustration. The Stockton and Darlington Rail- 
way Company were empowered by their act to 
make and work a railway parallel and adjacent 
to an ancient highway. In consequence of 
which the horses of persons using the highway 

(5) Jones v. The Festiniog Bailway Company, L. K. 3 Q. B. 733 ; Brovmlow v. 
Metropolitan Board, 31 L. J. C. P. 140. 
(c) Cator V, The Lewisham Board of Worlcs, 5 B. & S. 115, 
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were frigMened by the locomotives. The 
Company were indicted for a nuisance; and 
the court held that the legislature must he 
presumed to have known what the relative 
positions of the highway and the railroad 
would be, and had sanctioned the interference 
with the public convenience. («)] 

4. The act has not been done negligently. 

Illustration. The St. Helens Canal and Railway 
Company under statutory powers constructed 
a canal across a public highway, and carried 
the highway over the canal by means of a swivel 
bridge. When the bridge was open the high- 
way abutted on the open cut of the canal, 
which was wholly unfenced, and unlighted. 
A boatman opened the swivel bridge to let his 
boat pass through, and Thomas Manley, who 
who was walking along the highway, fell into 
the canal at the unprotected spot, and was 
drowned. In an action by his widow under 
Lord Campbell's Act the court held that the 
company was liable, {b) 

5. Every known means of avoiding the committing of 
an injury has been made use of. 
Illustration. Vaughan had a wood near the line 
of the Taff Vale Railway Company, which was 
set on fire by a spark from one of the company's 
engines. In an action by Vaughan the com- 
pany proved that every precaution had been 
taken, and every means adopted, which science 
could suggest to prevent the emission of sparks. 



(a) Rex V. Pease, 4 B. & Ad. 30. 

(6) Manletj v. St. Helens Canal and Railway Company, 2 H. & N. 840. 
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The court held that this was an answer to the 

plaintiff's claim, (c) 
§ Notice of action must generally be given before commencing 
a suit in respect of any tort committed in the exercise of 
statutory powers. 

(c) Vaibghan v. Taff Vale Bai'waij Compamj, 5 H. & N. 679. 
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PART VIII. 



OF THE RELATION OF MASTER AND SERVANT. 
I. Op the liability of the master for the wrongful acts op 

THE SERVANT. 
§ The MASTER IS LIABLE FOR ALL TORTS COMMITTED BY HIS 

SERVANT. 

Provided 

1 . The servant is at the time acting in the execution 

of his master^s business. 

(i) Illustration. North was going on foot 
along a road in Southwark with a waggon 
and horses. Smith was ridings with his 
groom behind him, in the contrary direc- 
tion. As the groom passed North, he 
touched his horse with the spur. The 
horse kicked out, and struck and injured 
North. In an action by North against 
Smith, it was held that Smith was liable 
for the act of his servant, (a) 

(ii) Illustration, Ashton was a wine mer- 
chant in the Minories, who sent a clerk 
and a carman with a horse and cart to 
deliver wine at Blackheath. They delivered 
the wine, and received back some empty 
bottles : and it was then the duty of the 
carman to return to Ashton^s ofBces, 
deliver the bottles, and take the horse and 
cart round to the stables. Instead of 

{a) North v. Smith, 10 C. B. 572. 
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doing this, it being after business bours, 

the carman^ at tbe request of tbe clerk, 

wben he bad crossed London Bridge, went 

to tbe City Road to tbe clerk's bouse ; and 

tbence to fetcb a cask from tbe clerk's 

brotber-in-law at Barnsbury. Wbile on 

the way to Barnsbury they ran over 

Storey. In an action by Storey against 

Asbton it was beld, that tbe latter was not 

liable, as tbe carman bad practically 

started on a fresb journey on bis own 

account ; and was not acting in tbe course 

of his employment as a servant, {b) 

2. He is, at tbe time, acting within the scope of bis 

employment for purposes of bis master. 

(i) Illustration. The local board of Swindon 

had a sewage farm, of which Buchan was 

, the manager. He had ample powers to 

manage the farm in the most beneficial 

way. A ditch divided the farm from 

tbe land of Lord Bolingbroke ; and 

with the view of rendering the ditch 

more efficient for drainage purposes, 

Buchan committed a trespass on Lord 

Bolingbroke's land, pared away the bank 

of tbe ditch, and cut the underwood and 

trees on Lord Bolingbroke's side. In an 

action by Lord Bolingbroke against the 

Board, it was held that Buchan had not 

acted within tbe scope of his employment, 

and tbe Board was not liable, (c) 

(ii) Illustration. McCleod was tenant to 



(6) Stm-ey v. Ashton, L. R. 4 Q. B. 476. 

(c) Lord Bolingbroke v. The Local Board of Swindon, L. R, 9 0. P. 575, 

T 
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McKenzie of a house in Scotland [where 
the tenant is, by law, liable to his landlord, 
if the premises are burnt down by the 
negligence of the tenant's servants.] 
McCleod's housemaid, finding she was 
unable to light the fire in one of the rooms, 
by reason of the chimney smoking, and 
thinking the mischief arose from an accu- 
mulation of soot, proceeded to clean the 
chimney by burning furze and straw in it; 
11 consequence of which the house was 
barnt down. In an action by McKenzie 
against McCleod the court held that the 
servant's duty was to light the fire, and 
not clean the chimney ; and that the defen- 
dant was not liable, (a) 
[Note. The master is not absolved by the fact 
that the servant was acting in disobedience to 
orders. 

Illustration. The London General Omnibus 
Company had given strict orders to its 
drivers not to hinder or annoy other omni- 
buses. The driver of one of its omnibuses, 
in Knightsbridge, wilfully drove across 
another omnibus belonging to Limpus, came 
into collision with, and overturned it. In 
an action by Limpus against the company 
it was held that the company was 
liable. (6)] 
3. The master is not obliged by law to employ a 
particular person [as, for instance, a pilot], (c) 



(n) McKemAe v. McOleod, 10 Bing. 385. 

(b) Limpus v. General Omnibus Gompanij, 1 H. & 0. 526, 

(c) Bennet v. Moita. 7 Taunt. 258, 
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§ Where a man employs a sub-contractor to do work for 
hirij lie is not responsible for the negligence of the 
sub-contractor's servants, (d) 
Provided — 

1. The work is lawful. 

Illustration. The Sheffield Gas Company con- 
tracted with Watson Brothers to make 
trenches along the streets of Sheffield^ and 
lay down gas pipes. Watson Brothers ac- 
cordingly carried out the work^ and in doing 
so carelessly left a; heap of stones and earth 
on the footway, over which Jane Ellis fell . 
and broke her arm. Neither the company 
nor Watson Brothers had any legal excuse 
or authority for breaking up the road, and 
the heap was in fact a public nuisance. In 
an action by Ellis against the company, the 
Court held that they were liable, (e) 

2. He does not intermeddle himself. 

Illustration. Gray employed Palmer to con- 
struct a drain from certain premises to the 
main sewer in the street, and applied, himself, 
to the local authority for leave to break up 
the road. Palmer's servants left a heap of 
gravel by the side of the road. On com- 
plaint made by a constable to Gray, the 
latter said he would remove it as soon as he 
could ; and Palmer employed a man to cart 
away a portion of the gravel, and charged 
the expense to Gray. Burgess, who was 
driving along the road, drove over the heap, 
and was thrown out of his cart and injured. 



(d) Beedie v. London and North Western Railway Company, 4 Ex. 344. 

(e) miis V. Sheffield Gas Company, 2 E. & B. 767. 
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In a second interview witli the constable. 
Gray said he could produce evidence to show 
that the accident occurred through Burgess' 
own carelessness. In an action by Burgess 
against Gray, it was held that there was evi- 
dence that Gray had not abandoned the 
entire control of the work to Palmer, and 
that he was liable, (a) 
3. The work is not such, that if done improperly, 
damage must necessarily be expected to result 
from it. 

Illustration, Bower and Peate owned two ad- 
joining houses, and Bower was entitled to 
have his house supported by Peate's land. 
Peate employed a contractor to pull down 
and rebuild his house, and to excavate the 
foundation ; who by not sufficiently shoring 
up the earth, caused a settlement, which 
injured Bower's house. In an action by 
Bower against Peate, the court held that it 
was no defence for Peate to say that he had 
engaged a competent contractor to do the 
work, as a man is bound himself to see to 
the doing of what is necessary to prevent 
mischief, where in the natural course of 
things, injurious consequences to his neigh- 
bour must be expected to arise, unless means 
are adopted to prevent them, (i) 
[Note. § Where the injury arises directly from the 
act contracted to be done, the contractor 
is liable. 
§ But where it arises from something col- 
lateral to the act contracted to be done, 



(a) Burgess v. Gray, 1 C. B. 578. 
(6) Bower v. Peate, 1 Q. B. D. 321. 
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the contractee who employs him is 
liable, (c) ] 

II. Or THE LIABILITY OF THE MASTER TO THE SERVANT FOR 

NEGLIGENCE. 

§ A master is bound to take all reasonable precautions for 

the safety of his servant, (d) 
§ A master will be liable for all injuries happening to the 

servant in the course of the employment, 

1. By reason of the master's negligence. 

Illustration. Roberts was a bricklayer in the 
employment of Smith. Smith had a scaffold 
put up, which was to his knowledge composed 
of rotten timbers. He sent Roberts to work 
on the scaffold, which gave way ; and Roberts 
was thrown to the ground and injured . In an 
action by Roberts it was held that there was 
evidence to go to the jury of negligence on the 
part of Smith, which would make him liable for 
the injuries happening. to the plaintiff, (e) 

2. By reason of a failure to provide the protection 

enjoined by an Act of parliament. 
Illustration. Clarke was a cotton-spinner at 
Manchester. Holmes was his under over- 
looker, and it was his duty to oil certain 
machinery, which Clarke was bound, under the 
Factory Acts, properly to fence. When Holmes 
entered Clarke's service, the mill-gearing was 
fenced by an iron guard; but subsequently 
this was broken, and had not been mended, 
though Clarke had promised Holmes that the 
repairs should be done. Whilst Holmes was 
oiling the machinery, his arm was caught by 
the machine, and torn off. In an action by 

(c) Hole V. Sittinglourne and Sheerness Railway Company, 30 L. J. Ex. 81. 

(d) Williams v. Glouyh, 3 H. & N. 258. 
ifi) Boierts v. Smith, 2 H. & N. 213. 
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him against his master, the latter was held to 
be liable, (a) 
3. By reason of a failure to disclose any latent danger 
in the employment. 

Illustration. England was a contractor for the 
supply of beef for the use of the Royal Navy, 
and employed Davies to cut up certain carcases, 
which he knew to be diseased and putrefying. 
Davies^ hand became poisoned during the opera- 
tion ; in consequence of which he brought an 
action against England, and the court held that 
the latter was liable, {b) 
Unless — 

(i) The servant has been guilty of contributory 

negligence. [See ante, p. 221. J 
(ii) The servant was acquainted with the danger, 
and took the employment with the attendant 
risks. 

Illustration, Woodley was at work on a side 
wall in a dark tunnel of the Metropolitan 
District Railway. There was just room 
for him to do his work between the wall 
and the trains, which passed every ten 
minutes. While reaching across the rail 
for a tool he had laid down, a train knocked 
him over, and injured him. In an action 
brought by him against the company, it 
was held that he could not recover ; as a 
man, entering a dangerous employment, 
takes it with the accompanying risks, (c) 
(iii) The injury has been caused by the negligence 
of a fellow servant — {d) 



(a) Holmes v. Clarke, 31 L. J. Ex. 356. 
(6) Davies v. England, 33 L. J. Q. B. 321. 

(c) Woodley v. Metropolitan District Railway C'oinpany, 2 Ex 1). 384. 

(d) The Government has this session (May, 1880) brought in a Bill to 
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la \ Engaged in a common service. 

Illustration. Fox and Henderson con- 
tracted witli the Crystal Palace 
Company to erect a tower. They 
manufactured the materials^ and 
entered into a sub-contract with one 
Moss, to do certain hoisting and fixing 
of the materials. Fox and Henderson 
supplying the scaffolding, and paying 
Moss' workmen by the week. Moss 
employed Wiggett to -work at the 
bottom of the tower, and while he 
was so doing, some of Fox and 
Henderson's men at the top of the 
tower, dropped an instrument called 
a " rymer " on to Wiggett's head, and 
killed him. In an action by his 
widow, under Lord Campbell's Act, 
against Fox and Henderson, the court 
held that she could not recover, as her 
husband's death had been caused by 
the negligence of fellow workmen in 
a common employment, (e) 
(3.) In the same work. 

Illustration. Reid, a miner in the em- 
ployment of the Bartonshill Coal 
Company, was in a '' cage " for the 
purpose of ascending the shaft of a 
mine, and was drawn up by Shearer, 
also in the company's employ. Shearer 
failed to stop the cage in time, so that 



modify the existing law on this point, with a view to make the employer liable 
to a servant who has been -injured through the negligence of another servant, 
whose orders he is bound to obey, 
(e) Wiggett v. Fox, 11 Ex. 832. 
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on its reaching the platform, it struck 

the scaffolding, and was overturned, 

and Eeid fell to the bottom of the 

shaft and was killed. In an action 

by his widow, under Lord Campbell's 

Act, the House of Lords held that 

she could not recover, as both Reid 

and Shearer were engaged in the 

common object of bringing up the 

coal of their common employer to 

the surface, (a) 

(r-) Who has been selected by the master 

with reasonable care. (6) 

[Note. One who voluntarily assists the servants of 

another, and thereby gets injured through their 

negligence, is in the same position as a fellow 

servant for the time being. 

Illustration. James Degg, in the employment of 
Pickford & Co., was unloading a truck on a 
siding at the Cheltenham Station of the Midland 
Railway. Close by was a turn-table, at which 
three servants of the Company were attempting 
to turn another truck. Degg left his work, 
and proceeded to help the three men at the 
turn-table ; and while pushing with them, an 
engine was backed by another of the Company's 
servants against the truck, and crushed Degg's 
head between the buffer of the truck and the 
wall. In an action by his widow, under Lord 
Campbell's Act, the court held that she was 
unable to recover, (c) i 



(a) Bartonshill Goal Company v. Eeid, 3 Macc[. 296. 

(b) Tarrant v. fFehb, 18 C. B. 804. 

(c) Degg v. Midland Railway Company, 1 H. & N. 7/3. 
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III. Of the master's eight of action in bespbct or torts com- 
mitted AGAINST HIS SERVANT. 

§ They are liable to the master in damages who wilfully 
interrupt the relation subsisting between master and 
servant, whereby the master suffers loss. 

1. By procuring the servant to depart from the 

master's service. 

Illustration. Lumley was lessee and manager 
of the Queen's Theatre, and had engaged 
Johanna Wagner as a dramatic artiste to per- 
form at his theatre for a certain time, and 
during that time not to sing elsewhere. Gye 
induced her to break her engagement, and to 
enter his employment ; and Lumley sued Gye 
for enticing her away. The court held that the 
action would lie. {d) 

2. By a personal injury whereby the master is deprived 

of the services of the servant. 
Illustration. Frederick Berringer, an infant, 
travelled by the Tilbury and Southend Rail- 
way from Fenchurch Street to Stepney 
Junction, where the train came into collision 
with a train belonging to the Great Eastern 
Railway, through the negligence of the latter 
company. Frederick Berringer was injured, 
and his father sued the Great Eastern Railway 
for the loss of his son's services. [See post'] 
It was held that he was entitled to maintain 
the action, (e) 
Provided that the injury to the servant is the 

result of a pure tort ; and does not arise out 

of a breach of contract. 



(d) Imrrdey v. Gye, 2 E. & B. 224 ; Evans v. Walton, L. K. 2 C. P. 615. 

(e) Berringer v. Ch-eat Eastern Railway Company, 4 C. P. D. 163 ; Gray v. 
Jefieries, Cro. Eliz. 55. 
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Illustration. Alton, whose servant, Baxter, 
was injured when travelling on the Mid- 
land Railway, sued the company for the 
loss of Baxter's services, resulting from 
the company's breach of their contract to 
carry Baxter safely and securely. The 
court held that Alton could not recover, as 
there had been no contract between him 
and the company; and the company had 
been guilty of no breach of duty towards 
Alton, but only towards Baxter, who was 
no party to the action, (a) 
3. By the seduction of a female servant [for by reason 
of her pregnancy, the master loses the benefit of 
her services.] 

[Note. Theoretically a parent has a legal right 
to the services of his child, and if this relation 
is interfered with by reason of a daughter's 
pregnancy, he will be entitled to bring an action 
for damages against the seducer. 

Provided — 

(i) The daughter was living with the father 

at the time of the seduction, {b) 
(ii) Some service is proved, however nominal, 
[such as making his tea in the morning, 
or milking his cows, (c) J 
(iii) The seduction has resulted in preg- 
nancy, (d) 
§ But though the gist of the action is loss of 
service, the parent in an action for the 
seduction of his daughter may recover 

(a) Alton V. Midland Railway Company, 34 L. J. C. P. 292. 

(bj Davies v. Williams, 10 Q. B. 728. 

(c) Thompson v. Ross, 5 H. & N. 16 ; Bmnett v. Alcott, 2 T. E. 168. 

{d) Eager v. Grimivood, 1 Ex. 61. 
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damages for the injury his feelings have 
sustained, (e) 
§ If the child is incapable by reason of its tender years, 
from performing any service, the parent cannot main- 
tain an action. 

Illustration. Hollander drove against, and injured 
Hall's child. In an action by the father against 
Hollander, it was proved that the child was only 
2^ years old, and the court held that the action 
would not lie, as by reason of the child's age no 
service could be presumed. (/)] 
§ The master may, if he please, waive the tort, and sue in 
contract for the wages earned by an apprentice from 
the person who has enticed him away, {g) 
IV. Of the dominion of parents ovee xheik children. 

§ A FATHER has, at common law, the exclusive right to the 

custody of his legitimate children from birth to the 

age of 21. (A) 

§ The children may, however, on attaining the age of 

sixteen, choose for themselves with whom, and where, 

they will live, (i) 

§ The mother has at common law no right to the custody 

of her children, however, young, as against the father. 

Illustration. De Manneville, a Frenchman, married 

an Englishwoman, and had by her one child. Shortly 

after the birth of the child she separated from her 

husband on account of his ill treatment of her, and 

took the child with her, which she was nursing at 

the breast. "When the child was eight months old, 

the father got into the house where she was 



(e) Elliot V. NicMm, 5 Price, 641. 

(/) Hall V. Hollander, 4 B. & 0. 660. 

(V) Foster v. Stewart, 3 M. & Sel. 191. 

(h) Gartkdrje v. Gartledge, 31 L. J. P. & M. 85. 

(i) Byder v. Ryder, 30 L. J. P. & M. 44. 
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forcibly took tie child from her breast^ and re- 
moved it, half naked, in an open carriage. The 
mother obtained a writ of habeas corpus, directing 
her husband to produce the child in court, with a 
view to its restoration to herself. But the court held 
that they had no power to deprive the father of his 
right to the custody of the infant, in the absence of 
any ground for believing that such custody would 
be prejudicial to the child^s health or liberty, (a) 
[Note. But if the father is dead, or convicted of felony, 

the court will grant the mother a writ of habeas 

corpus, to give her the custody of her child up to the 

age of sixteen, [b) ] 
§ The Court will compel the mother, or any other person, 

to restore children to the custody of the father. 
Unless — 

1. He is guilty of, or it is apprehended that he will 

be guilty of, gross cruelty to his child ; (c) 

2. The infant is of an age to elect fox himself; [d) 

3. The father's conduct is such, that it is essential 

for the child's safety and welfare, physical, in- 
tellectual, or moral that his right should be 
suspended, (e) 
Illustration. Alfred Goldsworthy applied to 
the Queen's Bench for a writ of habeas 
corpus to his wife and her father for the pro- 
duction before the court of his infant son 
Alfred Ernest, in order that he might be 
restored to the custody of his father, Mrs. 



(o) Rex V. De Manneville, 5 East, 221. 

(b) Ex parte Bailey, 6 Dowl. P. C. 311 ; and see also "The Custody of Iii- 
lants Act," 23ost, p. 285. 

(c) Re Andrews, L. R. 8 Q. B. 158. 

(d) Eex V. Delaval, 3 Bui-j' 1435. 

(e) Ex parte Fynn, 2 De G. & Sm. 474 ; Re Curtis, 28 L. J. Cli. 458. 
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Goldsworthy having left her home and taken 
her child with her. Mrs. Goldsworthy re- 
sisted the application on the ground that 
her husband was constantly intoxicatedj and 
habitually made use o£ filthy and disgusting 
language to her in the presence of her son, 
who had learnt much of the bad language 
from the father. The court refused the writ 
on the ground that the elementary morals 
of the child were in serious danger from the 
father's misconduct. (/) 
[Note. But the court is always reluctant to 
interfere with the rights of the father, (g) ] 
§ The Court may, in its discretion, on the application of 
the mother, order that she may have — 
1. Access to her child at such times as the Court may 

deem fit; 
3. The custody of the child up to the age of six- 
teen, or to such age as the Court may think 
proper. (A) 
§ The Court of Divorce may, where (here has been a 
decree absolute for a judicial separation, or for nullity, 
or dissolution, of marriage, make such order as it may 
think just and proper for the custody, maintenance, 
and education of children of the marriage dealt with 
by the Court, (i) 
§ But the Divorce Court will not interfere with the father's 
common law right to the custody of the children — 
Unless he is leading a notoriously dissolute life, {k) 



(/) Ee Goldsworthy, 2 Q. B. D. 75. 

(g) Hope V. Hope, 23 L. J. Ch. 689. 

(h) "The Custody of Infants Act, 1873," 36 Vict. c. 12, s. 1. 

(i) 20 & 21 Vict. c. 85, s. 35 ; 22 & 23 Vict. c. 61, s. 4. 

(k) March v. March, L. K. 1 P. & M. 437, 
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§ A TESTAMENTARY GiTARDiAN has the Same right to the 
custody of his infant ward as the father would have 
had. (a) 

[Note. $ A father may by will appoint a guardian 
to his infant legitimate child, {b) 
§ A mother has no power to appoint a 
guardian even to her own illegitimate 
child, (c) J 
§ The religious belief of the father must be scrupu- 
lously regarded by the guardians of the children of 
the dead man. [d) 
§ The Court will restrain all persons from bringing 
up such children in any other belief. 
Unless — 

1. In cases where the father is dead, such a perma- 

nent impression of another faith has been made 
on the childj that it would be injurious to the 
child's welfare by unsettling its belief, (e) 

2. The father has abandoned his right to educate 

the child in his own religion. (/) 
[In which case the Court will only consider the 
happiness and benefit of the child, j 
§ Any agreement between husband and wife that children 
shall be brought up in any faith other than that 
of the father is void. 

Illustration. The Hon. Leopold Agar-EUis, a Protestant, 
married a Roman Catholic lady. Before marriage he 
agreed that all the children should be brought up 
Roman Catholics. Shortly after the birth of the first 



(a) Ee Audreys, L. E. 8 Q. B. 153. 
(6) 12 Carl. 2, c. 24, s. 8. 

(c) Hx parte Edwards, 3 Atk. 519- ; Ex parte Glover, 4 D. P. C. 291. 

(d) Hawksiom-th v. HaiuJcsworth, L. E. 6 Ch. 542. 

(e) Stourton v. Stourton, 8 D. M. & G. 760 ; Agar-Ellis v. Lascelles, 27 W. E. 
117. 

(/) Andrews v. Salt, L. R, 8 Ch. 639, 
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child, he retracted his promise, and directed his wife 
to have the children educated as Protestants. The 
wife, unknown to the father, took the children to 
confession and Roman Catholic services, and imhued 
their minds with such distinctive Roman doctrines 
that the three children, aged 12, 11, and 9, respec- 
tively, refused to accompany their father to Protestant 
churches. Upon the father proceeding to send the 
children from home to be educated by a Protestant 
clergyman, the mother, who was at this time separated 
from her husband, petitioned to have the custody of 
the infants, under the " Infants^ Custody Act, 1873." 
The Court dismissed the petition, {g) 

((?) Agar-Ellis v. LasceUes, 27 W. R. 117. 



BOOK IV. 



DAMAGES. 



§ Damages. A compensation and a satisfaction for a loss or 
injury sustained. 

§ The motive of the person causing the loss or injury 
cannot be taken into account by the jury. 
§ Except in the cases of malicious injuries, and tres- 
passes, accompanied by insulting, cruel, or wanton 
conduct, and then 

§ Exemplary damages may be given, which are 
in the nature of a punishment, intended to 
have a deterrent eflfect. 

Illustration. Merest was out shooting on 
his own manor, when Harvey, a banker, a 
magistrate, and a M.P. drove up in his 
carriage, and vowed he would join Meres t's 
party. Merest gave him distinct notice 
not to do so; but Harvey fired several 
times on Merest's land at Merest's birds, 
and proposed to borrow shot of Merest, 
when his own was expended. He used 
very intemperate language, and threatened 
to commit Merest, and defied him to bring 
an action. Merest sued him, and recovered 
j6500, and the Court held the verdict to 
be a proper one, and the damages not 
excessive, (a) 

(a) Merest v. Harvey, 5 Taunt. 44.3. 
V 
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I. Nominal damage is an insignificant amount recovered, when 
the law presumes damage, although the jury find that 
the plaintiff has suffered no appreciable loss ; 

1. Where there has been a bare breach of contract ; 

2. Where there has been a bare infringement of a right. 
II. Actual damage is where the jury can estimate tbe amount 

of loss which the plaintiff has suffered, and may be 
1. General damage, viz., that which is the primary and 
immediate result of the defendant's misconduct, and 
this is, 

(i) In contracts, that which may reasonably be con- 
sidered as arising in the ordinary course of 
things from the breach of contract, (a) 
For example — 

(a) If the plaintiff has lent the defendant 
money at interest, the damages will be 
the sum lent and the amount of interest 
unpaid. 
(^■) If the defendant has agreed to sell goods 
to the plaintiff, and refuses to deliver 
them, the damages will be the difference 
between the contract price of the goods 
and the market price of goods of a 
similar description and quality at the 
time when the defendant should have 
given delivery, {b) 
[y-) If the plaintiff is suing for the non-repair 
of a house under a covenant, the 
damages will be such a sum as will 
put the house into such repair as is de- 
manded by the covenant, regard beiug 
had to the length of the lease, (c) 

(a) Hadley v. Baxendale, 9 Ex. 341. 

(6) Gainsford v. Carrol, 2 B. & C. 624. 

(e) Doe cl. Worcester School Trustees v. Emeland, 9 C. & P. 734, 
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(5.) I£ the defendant is a carrier, and loses 
the plaintiff's goods, the damages will 
be the value of the goods at the place 
and time where, and at which, they 
ought to have been delivered, {d) 

(e.) If the defendant is sued on a guarantie, 
the plaintifE will recover the amount 
due to him from the person he has 
trusted on the guarantie, with interest, 
if the debt bears interest, (e) 

(?) If the plaintifE is suing for the breach of 

a warranty of a horse, he will recover 

such a sum as represents the difference 

between the actual value of the horse 

with the defect, and the value of which 

it would have been, had it had no de- 

feet. (/) 

(ii). In torts the direct loss, which in the ordinary 

course of things flows immediately from the 

original wrongful act. {g) 

For example — . 

(rt.) If the tenant has committed waste by 
removing fixtures, the reversioner will 
recover the sum at which the fixtures 
would be valued between an outgoing 
and an incoming tenant. (A) 

(fi'j In an action of trover for goods, the 
plaintiff would recover the value of the 
goods. 

(r-) If the defendant has negligently driven 



(d) Bice V. Baxendale, 7 H. & N. 96. 

(e) Ackerman v. Khrensperger, 16 M. & W. 99. 
( f) Towers v. Barrett, 1 T. E. 136. 

(g) Sharp v. Powell, L. E. 7 C. P. 253. 
{h) Thompson v. Pettitf, 10 Q. B. 105. 

V 3 
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over and injured the plaintiff, the 
damages ■will be such a sum as the jury 
choose to consider sufficient to compen- 
sate him for his pain and suffering, and 
to pay for his doctor's bill, (a) 
(^■) If the plaintiff is suing for a wrongful 
distress, he will be entitled to recover 
the value of the property distratued. {b) 
(f) If the plaintiff is suing for a libel, the 
damages will be such a sum as the jury 
may consider sufficient to compensate 
him for the injury done to his cha- 
racter, (c) 
2. Special damage, viz., that, which would not arise 
except for the peculiar circumstances of the par- 
ticular case. 

(i) Illustration. Collard, a farmer in Kent, de- 
livered to the South Eastern Railway Company 
eight pockets of hops to be carried to one 
Cozier in London, to whom he had contracted 
to sell them. The Company delayed them nine 
days, and eventually delivered them, at the 
Bricklayer's Arms Station, in an open truck, 
stained, and wetted. Cozier, thereupon, 
refused the hops ; and Collard had to dry them ; 
(a process which required a week j) and then 
to sell them for the best price they would fetch. 
The market price had in the mean time dropped 
from jgl8 to £9 per cwt; and the hops them- 
selves, being damaged, lost value to the amount 
of £B or £4. In an action against the Com- 



(a) Blake v. Midland Railway Company, 18 Q. B. 111. 
(i) Attach V. Bramwell, 3 B. & S. 520. 
(c) Tripp v. Thomas, 3 B. & C, 427, 



DAMAGES. 293 

pany by CoUard, it was held that he was 
entitled to recover, not only for the damage 
done to the hops, but also special damage, in 
respect of the loss resulting from the fall in 
the market, during the time that the sale of 
the hops was delayed through the defendant's 
negligence, (d) 
(ii) lUmtraUon. Eandall ordered, and bought of 
Newsom, a coachbuilder, a pole for his carriage. 
The pole broke in use ; and the horses, becom- 
ing frightened in consequence, were injured. 
In an action by Randall the jury found that 
the pole was not reasonably iit for the carriage j 
but that Newsom had been guilty of no 
negligence. The Court held, that Newsom 
must be taken to have impliedly warranted the 
pole ; and that Randall was entitled to recover, 
not only the value of the pole, the immediate 
damage resulting from the breach of warranty ; 
but also the difference between the value of 
the horses before and after the accident, as 
special damage, (e) 
(iii) Illustration. France bought some champagne 
of Gaudet & Co., at 14*. per dozen; and resold 
it to the Captain of a ship, about to leave 
England, for 24s. per dozen. Gaudet & Co., 
(who had no notice of the sub-contract,) 
refused to deliver the winej and no similar 
wine being procurable in the market, France 
was unable to fulfil his contract. He accord- 
ingly sued Gaudet & Co.; in trover for the 
wine. And the Court held, that he was 



{fJ) Collard v. South Eastern Railway Company, 30 L. J. Ex. 393. 
(e) Ba/nMl v. Nmsom, 2 Q. B. D. 102. 



294 BUBEIC OF. THE COMMON LAW. 

entitled to recover, as special damage, not only 
the contract price of the wine, but the special 
value of the wine to him at the time that it 
should have been delivered, viz., 24*. per 
dozen. («) 

[Note. Loss of profits cannot be recovered in 
an action of contract, {b) 
Unless the profits to be made are the actual 
thing contracted for, as where a ship 
is hired for the purpose of earning 
freights, (c)] 
(iv) Illustration. Benjamin kept a cofEee-house in 
a narrow street near Covent Garden. Storr & Co. 
carried on business as auctioneers, on adjacent 
premises, which had an out-let close to Ben- 
jamin's house. Storr and Co.'s vans were 
constantly being unloaded in this out-let, and 
intercepted the light flowing on to Benjamin's 
windows, to such an extent as to oblige him to 
burn gas all day. In an action by Benjamin 
for the obstruction of his light, and for an 
injuction to restrain Storr & Co., it was held 
that the plaintiff could recover special damage 
in respect of the extra gas which he had been 
compelled to bum. {ct) 
(v) Illustration, Biding kept a draper's and grocer's 
shop, and was assisted by his wife in the busi- 
ness. Smith said in the presence of several 
persons that Mrs. Riding had been guilty of 
adultery with the new incumbent of a neigh- 
bouring church. Riding sued Smith for ma- 
liciously making this statement with reference 

{a) France v. Gaudet, L. E. 6 Q. B. 199. 

(b) Williams v. Reynolds, 34 L. J. Q. B. 221. 

(c) Coi-y V. Thames IronworJcs Company, L. R. 3 Q. 1!. 181. 

(d) Benjamin v. Storr, L. R. 9 C. P. 40V. 
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to his busineKSSi and proved as special damage 
that his trade had considerably fallen off. The 
Court held that he was entitled to recover the 
damage proved, (e) 
(vi) Illustration. Mainwariag, a broker in London^ 
received a commission from Gevers & Co., 
merchants in Holland, to purchase and ship 
from Porto Kico tobacco of the best quality. 
Mainwaring employed Brandon & Co. to exe- 
cute the order, and Brandon & Co. bought 
and shipped a quantity of rotten and inferior 
tobacco, which Gevers & Co. refused to accept. 
Gevers & Co. sued Mainwaring for, and re- 
covered from him, damages for the breach of 
contract. Mainwaring then sued Brandon & Co., 
and the Court held that he was entitled to 
recover, not only the damages he had had to pay 
Gevers & Co., but also the costs he had incurred 
in defending the action (/) 
[Note. The costs of defending an action can 
only be recovered When, 
("■) They are the natural and proximate 
consequence cff the breach of con- 
tract; (ff) 
(P-) They are such as a prudent and reason- 
able man would, under similar circum- 
stances have incurred, {h) ] 
[§ Pkospective damages may be given by the jury in 
respect of consequences, which they believe will 
almost certainly happen, {i) i 



(e) Riding v. Smith, 1 Ex. D. 91. 
(/) Mainwaring v. Brandon, 2 Moore, 125. 
(g) Bichardson v. Dunn, 8 C. B. N. S. 655. 
(h) Broom v. Hall, 7 0. B. N,' S. 503. 
(i) BicJiardson v. Mellish, 2 Bing. 240, 
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§ The damages must not be too kemotely connected with the 

CAUSE op action. 

§ In order not to be too remote they must be — 

I. In actions of contract, damages, which may reasonably be 
supposed to have been in the contemplation of both 
parties at the time of entering into the contract, as the 
probable result of a breach of it. 

Illustration. Hadley & Co., the owners of a flour mill, 
sent a broken iron shaft to Baxendales, the carriers, 
to be delivered to Joyce & Co. as a pattern, from 
which Joyce & Co. were to make a new shaft. 
At the time of leaving the shaft, they told Baxendales' 
clerk that the mill was stopped, and the shaft must be 
delivered immediately, but said nothing to lead him to 
suppose that the working of the mill depended on the 
expeditious despatch of the shaft. Baxendales did not 
deliver the shaft to Joyce & Co. for several days, and 
the making of the new shaft was thereby proportion- 
ately delayed. Hadley & Co. sued Baxendales for the 
loss of profits which they incurred through the mill 
being stopped. And the Court held that the damage 
was too remote, (a) 
§ The damage will have been in the contemplation of the 
parties. 

I . When the special circumstances of the case are 
known to them. 
(i) Illustration. The British Columbia Saw Mill 
Company delivered to Nettleship several cases 
of machinery to be carried in his ship to 
Vancouver's Island, for the erection of a saw 
mill. On the arrival of the ship at Van- 
couver's Island, one of the cases, which con- 
tained certain portions, vrithout which the 
mill could not be erected, and which could 

(a) Hadley v. Baxendale, 9 Ex. 341. 
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not be replaced without sending to England, 
was missingj and the company sued Nettle- 
ship for the actual cost of replacing the 
machinery, and also for loss incurred by the 
stoppage of the works for the twelve months 
which elapsed before the lost machinery 
could be replaced. Nettleship only knew at 
the time he shipped the cases that they con- 
tained machinery, and was informed of 
nothing further. The Court held that the 
damage claimed for the stoppage of the 
works was too remote, {b) 
(ii) Illustration. Stuart-'s business was to collect 
telegraphic messages for transmission to 
America. Sanders & Co. entrusted him 
with a message in cypher, which was unin- 
telligible to Stuart. He negligently omitted 
to send the message, in consequence of 
which Sanders & Co. lost a sum of money, 
which they would have earned for commission 
on an order, to which the message related. 
In an action by Sanders & Co. against 
Stuart, it was held, that they were only 
entitled to nominal damages, (c) 
- • Where the damage flows naturally from the breach 
of contract under those special circumstances. 
Illustration. Hobbs and wife and two chil- 
dren were passengers by the South Western 
Railway, from Wimbledon to Hampton 
Court, by the midnight train. The train 
instead of going to Hampton Court branched 
at Surbiton ; and they were, therefore, obliged 



(6) British Golimbia Saw Mill Company v. Nettleship, L. R. 3 C. P. 499. 
(c) Sanders v. Stuart, 1 C. P. D. 326. 
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to aligHt at Ester, some four or five miles from 
their destination. No conveyance could be 
gotj and no accommodation at an inn; and 
they were all obliged to -walk home. The 
night turned out a. wet one, and the wife 
caught a severe cold, and was laid up for 
some time. They sued the Company for 
damages ; and the jury gave them 168 for 
the inconvenience, to which they had been 
submitted; and ig20 for the expenses in 
curing the wife. The Court held, that the 
verdict should stand for £8 ; but that as 
to the ii20, the illness, and its consequences, 
were too remote, (a) 
3. Where the special risk has been either expressly, 

or impliedly assented to by the party to be 

charged therewith. 

Illustration. Home & Co., shoe manufacturers, 
of Kettering, were under a contract to 
supply a quantity of military shoes to a firm 
in London for the use of the French army, 
at 4s. a pair, an unusually high price. The 
shoes were to be delivered by Feb. 3rd, 1871, 
and Home & Co. sent them- in good time to 
the Midland Railway for carriage to London, 
with notice that the shoes would be thrown 
on their hands if not delivered by Feb. 3rd; 
but no notice was given that there was any- 
thing exceptional about the contract. The 
shoes were not delivered till Feb. 4th, and 
were rejected, and had to be sold for the 
market price of such shoes, viz., 2s. 9d. a 



(a) Hohhs V. London and South 'Western Railway Company, L. E. 10 Q. B. 
111. 
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pair. Home & Co. then sued the company 
for the full value of the' contract at 4s. per 
pairj less the amount realized on sale at 
2s. 9d. per pair j and the company paid into 
court the sum of J20 to cover the expenses 
of the sale, and of the delivery to the ulti- 
mate -purchaser. The Court held that the extra 
Is. Sd. peT pair could not he recovered, as, in 
the absence of something equivalent to a con- 
tract on the defendant's part to be liable for 
the extraordinary price, they could only be 
reasonably supposed to have had in their con- 
templation that the plaintiffs contract was to 
supply shoes at an ordinary price, {b) 
II. In actions of tort, damages, which it was probable would, 
in the natural course of events, flow from the original 
wrongful act. 

(i) Illmtration. Some workmen of the London & South 
Western Railway Company cut the grass and trimmed 
the hedges at the side of a portion of the line. They 
placed the cuttings in heaps, which, during the very 
dry weather, became so dry that some sparks from 
an engine set them on fire. The fire spread to the 
hedge, and burnt the hedge, and then across a 
stiibble field, and over a road for some 200 yards, 
and set fire to Smith's cottage. In an action by 
Smith against the company, the Court held that 
the damages were not too remote, and the company 
were liable for all the consequences naturally re- 
sulting from their negligence, whether they could 
have foreseen, them or not. (c) 



(6) Home v. Midland Ecdlway Company, L. R. 8 C. P. 131. 

(c) Smith V, London and Soidh Western Eailway Company, L. R. 6 C. P. 14. 
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(ii) Illustration. Felton gave Hoey (a cigar maker) into 
custody upon an unfounded charge. He was de- 
tained from 1.30 to 3.0, when he was set at liberty. 
At two o'clock Hoey had an appointment with a 
cigar manufacturer to consider the latter taking 
Hoey into his employment. But by reason of 
Pelton's conduct, Hoey was unable to keep his 
appointment, and on attending the following morn- 
ing found the place had been given to another. In 
an action by Hoey against Felton for false im- 
prisonment, it was held that his claim for damage 
in respect of his loss of the engagement was too 
remote, for such damage does not in the common 
course of events follow from such a wrongful act 
as the defendant's, the act, and the damage in such 
a case not being known by common experience to 
be in sequence, (a) 

[Compare also the cases, ante, on special damage.'] 
§ The original doer of a wrongful act is responsible for 

THE consequences OF THAT ACT. 

Illustration. Shepherd threw a lighted squib from the 
street into a market house, where many people were 
assembled. It fell upon the stall of one Yates, who 
sold gingerbread. One Willis, to save Yates' goods, 
picked it up, and threw it across the market ; where 
it fell on the stall of one Ryall, who to save his goods 
took it up, and threw it across the market house again. 
In this last flight it struck Scott in the face, burst, 
and put out one of his eyes. He sued Shepherd in 
trespass for the injury; and the Court held, that 
Shepherd, who had originally set the dangerous thing 
in motion, was liable, the injury to Scott being the 



(a) Hoey v. Felton, 11 C. B. N. S. 146. 
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immediate consequence of Shepherd's wrongful 
act. (b) 

§ Damage will not be too remote, although a third party 
has intervened, and immediately caused the injury. 
Illustration. Chambers, who was the proprietor of 
certain athletic grounds at Lilly Bridge, illegally- 
placed a barrier across a private road near his fence, 
to prevent persons from driving up to the fence, and 
looking over at the sports. Some person mis- 
chievously removed a portion of this barrier, which 
was covered with spikes, and set it up on the footpath 
by the side of the road. Clarke, who was coming 
along the footpath on a dark night, ran against the 
spikes, and injured his eye. In an action by Clarke 
against Chambers it was held, that the defendant was 
liable, (c) 

§ Interest may be recovered. 

1. On judgments in the Superior Courts, at the rate of four 

per cent, {d) 

2. On negotiable instruments. 

3. Where there is an express, or implied agreement to pay 

interest, (e) 

4. Where a sum which can be ascertained by calcula- 

tion (/) is payable, 

(i) By virtue of a written instrument ; and 

(ii) At a certain time ; or 

(iii) By virtue of a demand for payment, in writing, 
with written notice that interest will be charged 
from the date of the demand, (g) 



(i) Scott V. Shepherd, 2 Wm. BL 892. 

(c) Glarlce v. Chambers, 3 Q. B. D. 327. 

(d) 1 & 2 Vict. c. 110, s. 17. 

(e) Ex parte Williamis, 1 Eose, 399. 
(/) Harper v. Williams, A Q. B. 234. 
(g) 3 & 4 Will. 4, c. 42, s. 28, 
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5. In actions of 
(i) Trover ; 
(ii) Trespass to gpo(is ; 
(iii) On policies of insurance, (a) 
[Note. It is in the discretion of the jury to give interest 
in cases 4, and 5. (S) ] 

Of Liquidated Damages and Penalties. 

§ Liquidated Damages, A sum agreed upon beforehand by the 
parties to a contract^ as the ascertained satisfaction for 
its breach. 
L Where the consequences of the breach are altogether 

uncertain j 
2. Where the parties themselves can most correctly esti- 
mate the damage. 

Illustration. Galsworthy and Strutt, solicitors, dis- 
solved partnership, Strutt covenanting not to 
practise during the then' next seven years, directly 
or indirectly, as solicitor or attorney within fifty 
miles of Ely Place, nor interfere with, solicit, or 
influence the clients of the late co-partnership ; 
and for a breach of such covenant to pay Gals- 
Worthy the sum of £1,000 liquidated damages. 
Strutt broke his covenant and practised in West- 
minster ; and, on Galsworthy suing him on the 
covenant, paid £50 into court as satisfaction for 
a penalty. The Court held that the sum of 
£1,000 was liquidated damages, for no man can 
say how much he may be injured by the loss of 
one of his clients, (c) 
§ A PENALTY is a sum which one of the parties to a contract has 
bound hixhself to forfeit in the event of — 
1 . His failing to pay a much smaller sum ; 

{a) 3 & 4 Will. 4, c. 42, s. 29. 

(6) Ibid. ss. 28, 29.. ; 

(c) Oahworthij v. Strutt, 1 Ex. 663, 
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2. His failing to perform certain specified terms of the 
contract. 

[Note. Cases of great hardship arose, where all the 
.material terms of a contract were falfiUed, but some 
insignificant matter had been neglected, whereby 
the full penalty became forfeit. Whereupon the 
Court of Chancery was in the habit of interfering 
by injunction, upon the defendant's satisfying the 
plaintifE's substantial claim, to restrain the plaintiff, 
who had recovered a penalty at common law, from 
obtaining the fruits of his judgment. 
Thereafter the legislature proceeded to give relief 
at common law, as follows. 

1. In the case of common money bonds [where the 
. bond is . to become void on payment on a 

certain day of a certain less sum, and other- 
wise the larger penal sum to become forfeit.] 
(i) If the principal and interest due were paid 
before action (though the bond was forfeit), 
a defence was given to the action, 
(ii) If the principal and interest due were not 
paid before action, they might be paid 
■ into court, and the bond discharged, {d) 

2. In the case of bonds, under which a penal sum 

is to be forfeit, upon failure to perform certain 

acts therein specified. 

(i) The plaintiff is bound,- in an action on 

the bond, "to assign breaches" (that 

is, to specify the defendant's acts, for 

which he claims forfeiture of the pe- 

, nalty) . 

(ii) The plaintiff may, if he pleases, pay money 
into court to meet -the claim. 

(iii) The jury, if sufficient money is not paid 

(d) 4 & 5 Ann, c. 16, ss. 12, 13. 
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into court, assess damages for those specific 
breaches, upon proof thereof ; which damages 
alone can be recovered. 
(iv) Judgment is then entered up for the full 
amount of the penalty, as security for 
damages resulting from any subsequent 
breaches, which may be committed, {a) ] 
§ There is a great distinction between " a penalty," and 
"liquidated damages." In an action for the latter, the 
plaintifE recovers the entire sum stipulated for, whatever 
the actual amount of damage may be. In an action for 
the former the plaintiff only recovers such an amount, as 
a jury may think is a reasonable compensation for the 
injury sustained. 
§ It is a question of law for the court, or a judge, to determine, 
whether a sum mentioned in a contract, as payable in 
the event of a breach thereof, is to be treated as liquidated 
damages, or as a penalty, {b) 
§ It matters not, whether in the contract the sum payable is 
called "a penalty," or "liquidated damages," as the court 
will look to the meaning, and effect, of the contract itself, 
as disclosing the intention of the parties ; irrespective of the 
term they have chosen to make use of. (c) 
§ The specifieb stfM will be deemed by the Court to be a 

PENALTY WHERE 

1. (i) The payment of a smaller sum is secured by a 
larger one. {d) 
(ii) The performance of an act is secured by a certain 
sum, and in the same instrument a smaller penalty 
is attached to the non-performance of such act. 
Illustration. Frances Weldon, an actress, agreed 



{a) 8&9Wm. 3,c. 11, s. 8. 

(6) Sainter v. Ferguson, 7 0. B. 727. 

(c) Ibid.; and see Penton v. Davies, 6 B. & C. 224. 

((Z) Per Chambrb, J., in Astley v. Weldon, 2 B. & P. 354. 
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with Astley to play in his company for three 
years, at ^1 11*. 6d. per week, and her travelling 
expenses ; to attend all rehearsals ; to attend the 
theatre, over hours, on emergencies; to suhmit 
to, and pay, all fines estahlished in the theatres j 
and generally to conform to all rules. If either 
party neglected to perform the agreement, he or 
she should pay to the other £300. Frances 
Weldon broke her engagement, and refused to 
continue in Astley's company, and Astley sued 
her for the £200. The Court held that this sum 
was a penalty, and not liquidated damages; 
otherwise, if Weldon had refused to pay a small 
fine, or Astley had refused to pay one weekly 
sum of £1 lis. 6d. per week, the one in default 
would have been liable to pay the whole £200, 
which was in effect securing a smaller sum by a 
larger one. (e) 
2. One sum is stated to be paid on the breach of any one 
of a number of stipulations of different degrees of 
importance. (/) 

Illustration. Farren agreed with Kemble, the manager 
of Covent Garden Theatre, to play for four seasons 
as principal comedian, and in all things to conform 
to the regulations of the theatre. Kemble was to 
pay Farren £3 65. 8d. per night, and Farren was to 
have one benefit night in each season, on certain 
specified terms. The agreement also contained a 
clause, that if either should neglect or refuse to 
fulfil the agreement, or any part thereof, or any 
stipulation therein contained, each party should pay 
to the other £1,000 as liquidated damages, and not 



(e) lUd. p. 346. 

(/) Per Lord Coleeidgb, L. C. J., in Macjee v. Lavell, L. U. 9 C. P. 111. 
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as a penalty. Parren refused to act during the 
second season^ and Kemble sued him for the jS 1^000. 
The jury gave him a verdict for £750, which was 
subject to a motion for increasing the damages to 
£ljOOOj if the Court should be of opinion that the 
sum mentioned was not a penalty. It was held 
that the £1,000 was a penalty, and not liquidated 
damages, as, oiherwise, the full sum would have been 
payable if the plaintiff had omitted to pay the de- 
fendant one sum of £3 6s. 8d., or the defendant 
had refused to conform to some unusual regulation 
of the theatre, [a] 

{ri) Kemble v. Farren, 6 Bing. 141. 
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29 CARL. II., Cap. 3. 

AN ACT for Prevention of Frauds and Perjuries. 

Poa prevention of many fraudulent practices, whicli are commonly 

endeavoured to be upheld by perjury and subornation of perjury, be it 

enacted by the King^s most excellent Majesty, by and with the advice 

and consent of the Lords spiritual and temporal, and the Commons, in 

this present parliament assembled, and by the authority of the same, 

that, from and after the four 6.nd twentieth day of June which shall be p^.,,! jg^g^g 

in the vear of our Lord one thousand six hundred seventy and seven, all ajd interests 

. t> f 1 1 1 , f .of freehold 

leases, estates, interests oi freehold, or terms oi years, or any uncertain shall have 

interest, of, in, to, or out of any messuages, manors, lands, tenements, or estatesl °' 

hereditaments, made or created by livery and seisin only, or by parol, will only ; 

and not put in writing, and signed by the parties so making or creating 

the same, or their agents thereunto lawfully authorized by writing, shall 

have the force and effect of leases or estates at will only, and shall not 

either in law or equity be deemed or taken to have any other or greater 

force or eflfect, any consideration for making any such parol leases or 

estates, or any former law or usage, to the contrary notwithstanding. 

II. Except nevertheless allleases not exceeding the term of three years except 
from the making thereof, whereupon the rent reserved to the landlord exraeding' 
during such term shall amount unto two third parts at least of the full ti^ree years, 
improved value of the thing demised. 

III. And moreover, that no leases, estates, or interests, either of free- no leases or 
hold or terms of years, or any uncertain interest, not being copyhold or freehom'haii 
customary interest, of, in, to, or out of any messuages, manors, lands, be granted or 
tenements, or hereditaments, shall at any time after the said four and by'^word!™ 
twentieth day of June be assigned, granted, or surrendered, unless it be 

by deed or note in writing signed by the party so assigning, granting, or 
surrendering the same, or their agents thereunto lawfully authorized by 
writing, or by Act and operation of law. 

IV. And be it further enacted by the authority aforesaid, that from promises 

and after the said four and twentieth day of June no action shall be """^ ?KJ^^ 

*' ments by- 

y parol. 
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■brought whereby to charge any executor or administrator upon any 
special promise to answer damages out of his own estate, or wherehy to 
charge the defendant upon any special promise to answer for the debt, 
default, or miscarriages of another person, or to charge any person upon 
any agreement made upon consideration of marriage, or upon any con- 
tract or sale of land, tenements, or hereditaments, or any interest in or 
concerning them, or upon any agreement that is not to be performed 
within the space of one year from the making thereof ; unless the agree- 
ment upon which such action -Bhall he brought, or some memorandum 
or note thereof, shall be in writing and signed by the party to be 
charged therewith, or some other person thereunto by him lawfully 
authorized. 



Contracts for 
sales of goods 
for ten pounds 
or more. 



XVII. And be it further enacted by the authority aforesaid, that 
from and after the said four and twentieth day of June no contract for 
the sale of any goods, wares, and merchandises for the price of ten 
pounds sterling or upwards shall be allowed to be good, except the buyer 
shaU accept part of the goods so sold, and actually receive the same, or 
give something in earnest to bind the bargain, or in part of payment, or 
that some note or memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized. 



9 GEO. IV., Cap. 14. 



Kepresenta- 
tions of 
character. 



AN ACT for rendering a written Memorandum necessary to the 
Validity of certain Promises and Engagements. 

[9th May, 1828.] 

VI. And be it further enacted, that no action shall be brought 
whereby to charge any person upon or by reason of any representation 
• or assurance made or given concerning or relating to the character, con- 
duct, credit, ability, trade, or dealings of any other person, to the intent 
or purpose that such other person may obtain credit, money, or goods 
upon, unless such representation of assurance be made in writing, signed 
by the party to be charged therewitli. 



29 Car. s, c. 3. VII. And whereas by an Act passed in England in the twenty -ninth 

year of the reign of King Charles the Second, intituled An Act for the 
Prevention of Frauds and Perjuries, it is, among other things, enacted, 
that from and after twenty-fourth day of June, one thousand six hundred 
and seventy-seven, no contract for the sale of any goods, wares, and 
merchandises, for the price of ten pounds sterling or upwards, shall be 
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allowed to 1)6 good, except the buyer sliall accept part of the goods so 
sold, and actually receive the same, or give something in earnest to 
hind the bargain, or in part of payment, or that some note or memoran- 
dum in writing of the said bargain be made and signed by the parties to be 
charged by such contract, or their agents thereunto lawfully authorized : 
And whereas a similar enactment is contained in an Act passed in 7™ iii7s o. 12. 
Ireland in the seventh year of the reign of King William the Third : 
And whereas it has been held, that the said recited enactments do not 
extend to certain executory contracts for the sale of goods, which 
nevertheless are within the mischief thereby intended to be remedied ; 
and it is expedient to extend the said enactments to such executory con- 
tracts : Be it enacted, That the said enactments shall extend to all Powers of 
contracts for the sale of goods of the value of ten pounds sterling and extended to 
upwards, notwithstanding the goods may be intended to be delivered at goodsof 10°.' 
some future time, or may not at the time of such contract be actually or upwards, 
made, procured, or provided, or fit or ready for delivery, or some Act delivery be 
may be requisite for the making or completing thereof, or rendering the ^°^ ™*^®' 
same fit for delivery. 



1 WILL. IV., Cap. 68. 



AN ACT for the more effectual Protection of Mail Contractors, Stage 
Coach Proprietors, and other Common Carriers for Hire, against 
the Loss of or Injury to Parcels or Packages delivered to them for 
Conveyance or Custody, the Value and Contents of which shall not 
be declared to them by the Owners thereof. 

[23rd July, 1830.] 

Whereas by reason of the frequent practice of bankers and others of 
sending by the public mails, stage coaches, waggons, vans, and other 
public conveyances by land for hire, parcels and packages containing 
money, bills, notes, jewellery, and other articles of great value in small 
compass, much valuable property is rendered liable to depredation, and 
the responsibility of mail contractors, stage coach proprietors, and 
common carriers for hire is greatly increased : And whereas through the 
frequent omission by persons sending such parcels and packages to 
notify the value and nature of the contents thereof, so as to enable such 
mail contractors, stage coach proprietors, and other common carriers, by 
due diligence, to protect themselves against losses arising from their 
legal responsibility, and the difficulty of fixing parties with knowledge 
of notices published by such mail contractors, stage coach proprietors, 
and other common carriers, with the intent to limit such responsibility, 
they ■ have become exposed to. great and unavoidable risks, and have 

y3 
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Mail con- 
tractors, 
coach pro- 
prietors, and 
carriers not 
to be liable 
for loss of 
certain goods, 
above the 
value of lOZ, 
unless dell- 
Tered as 
such, and 
increased 
charge ac- 
cepted. 



thereby sustained heavy losses : Be it therefore enacted by the King's 
most excellent Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and Commons, in this present parliament 
assembled, and by the authority of the same, That from and after the 
IDassing of this Act no mail contractor, stage coach proprietor, or other 
common carrier by land for hire shall be liable for the loss of or injury 
to any article or articles or property of the descriptions following ; 
(that is to say,) gold or silver coin of this realm or of any foreign state, 
or any gold or silver in a manufactured or unmanufactured state, or any 
precious stones, jewellery, watches, clocks, or time-pieces of any descrip- 
tion, trinkets, bills, notes of the governor and company of the banks of 
England, Scotland, and Ireland respectively, or of any other bank in 
Great Britain or Ireland, orders, notes, or securities for payment of 
money, English or foreign, stamps, maps, writings, title deeds, paint- 
ings, engravings, pictures, gold or silver plate or plated articles, glass, 
china, silks in a manufactured and unmanufactured state, and whether 
wrought up or not wrought up with other materials, furs, or lace, or any 
of them, contained in any parcel or package which shall have been 
delivered, either to be carried for hire or to accompany the person of any 
passenger in any mail or stage coach or other public conveyance, when 
the value of such article or articles or property aforesaid contained in 
such parcel or package shall exceed the sum of ten pounds unless at the 
time of the delivery thereof at the office, warehouse, or receiving house of 
such mail contractor, stage coach proprietor or other common carrier, or 
to his, her, or their book-keeper, coachman, or other servant, for the 
purpose of being carried or of accompanying the person of any passenger 
as aforesaid, the value and nature of such article or articles or property 
shall have been declared by the person or persons sending or delivering 
the same, and such increased charge as hereinafter mentioned, or an 
engagement to pay the same, be accepted by the person receiving such 
parcel or package. 



When any 

parcel shall 
be so deli- 
vered an in- 
creased rate 
of charge 
may be de- 
manded. 



Notice of the 
same to be 
affixed in 
offices or 
warehouses. 



I[. And be it further enacted, that when any parcel or package 
containing any of the articles above specified shall be so delivered, and 
its value and contents declared as aforesaid, and such value shall exceed 
the sum of ten pounds, it shall be lawful for such mail contractors, stage 
coach proprietors, and other common carriers to demand and receive an 
increased rate of charge, to be notified by some notice affixed in legible 
characters in some public and conspicuous part of the office, warehouse, 
or other receiving house where such parcels or packages are received by 
them for the purpose of conveyance, stating the increased rates of 
charge required to be paid over and above the ordinary rate of carriage 
as a compensation for the greater risk and care to be taken for the safe 
conveyance of such valuable articles ; and all persons sending or deliver- 
ing parcels or packages containing such valuable articles as aforesaid at 
such office shaU be bound by such notice, without further proof of the 
same having come to their knowledge. 
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III. Provided always, and be it further enacted, that when 'the value Carriers to 
shall have been so declared, and the increased rate of charge paid, or an acknowiedg-' 
engagement to pay the same shall have been accepted as hereinbefore rafo.""™"^^'^ 
mentioned, the person receiving such increased rate of charge or accept- 
ing such agreement shall, if thereto required, sign a receipt for the 

package or parcel,*acknowledging the same to have been insured, which 
receipt shall not be liable to any stamp duty ; and if such receipt shall in onse of 
not be given when ^required, or such notice as aforesaid shall not have gfvi^eceipt 
been aflixed, the mail contractor, stage coach proprietor, or other common °'^'i^^ . 
carrier as aforesaid shall not have or be entitled to any benefit or advan- party not to 
tage under this Act, but shall be liable and responsible as at the common ^ beneflt^f 
law, and be liable to refund the increased rate of charge. ti^ Act. 

IV. Provided always, and be it enacted, that from and after the first Publication 
day of September now next ensuing no public notice or declaration here- not°to"itait 
tofore made or hereafter to be made shall be deemed or construed to t^e liability 
limit or in anywise affect the liability at common law of any such mail tors, &o, in 
contractors, stage coach proprietors, or other public common carriers as aify other 
aforesaid for or in respect of any articles or goods to be carried and con- goods con- 
veyed by them ; but that all and every such mail contractors, stage 

coach proprietors, and other common carriers as aforesaid shall from and 
after the said first day of September be liable, as at the common law, to 
answer for the loss of any injury to any articles and goods in respect 
whereof they may not be entitled to the benefit of this Act, any pubUo 
notice or declaration by them made and given contrary thereto, or in 
anywise limiting such liability notwithstanding. 

V. And be it further enacted, that for the purposes of this Act every Every offlco 
office, warehouse, or receiving house which shall be used or appointed jjsedto be 
by any mail contractor or stage coach proprietor or other such common receiving 
carrier as aforesaid for the receiving of parcels to be conveyed as afore- °"^^ ' 
said, shall be deemed and taken to be the receiving house, warehouse, or 

office of such mail contractor, stage coach proprietor, or other common 

carrier ; and that any one or more of such mail contractors, stage coach and any one 

proprietors, or common carrier shall be liable to be sued by his, her, or prietor"™" 

their name or names only ; and that no action or suit commenced to carrier shall 

. J. I ■ . . 11 be liable to 

recover damages tor loss or injury to any parcel, package, or person be sued. 

shall abate for the want of joining any co-proprietor or co-partner 

in such mail, stage coach, or other public conveyance by land for hire as 

aforesaid. 

VI. Provided always, and be it further enacted, that nothing in this Not to affect 
Act contained shall extend or be construed to annul or in anywise affect <'o"t™<=*8. 
any special contract between such mail contractor, stage coach pro- 
prietor, or common carrier, and any other parties for the conveyance ot 

goods and merchandizes. 



312 



APPENDIX. 



Parties ea- 
tltled to 
damages for 
loss may 
also recover 
back extra 
charges. 



Nothing 
herein to 
protect felo- 
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VII. Provided also, and be it further enacted, that where any parcel 
or package shall have been delivered at any such office, and the value 
and contents declared as aforesaid, and the increased rate of charges heen 
paid, and such parcels and packages shaU. have heen lost or damaged, the 
party entitled to recover damages in respect of such loss or damage 
shall also he entitled to recover back such increased charges so paid as 
aforesaid, in addition to the value of such parcel or package. 

VIII. Provided also, and be it further enacted, that nothing in this 
Act shall be deemed to protect any mail contractor, stage coach pro- 
prietor, or other common carrier for hire from liability to answer for 
loss or injury to any goods or articles whatsoever arising from the felo- 
nios acts of any coachman, guard, book-keeper, porter, or other servant 
in his or their employ, nor to protect any such coachman, guard, book- 
keeper, or other servant from liability for any loss or injury occasioned 
by his or their own personal neglect or misconduct. 



2 & 3 WILL. 4, Cap. 71. 



AN ACT for shortening the Time of Prescription in certain Cases. 

[8th August, 1832.] 



Whebeas the expression "time immemorial, or time whereof the 
memory of man runneth not to the contrary," is now by the law of 
England in many cases considered to include and denote the whole period 
of time from the reign of King Eichard the First, whereby the title to 
matters that have been long enjoyed is sometimes defeated by showing 
the commencement of such enjoyment, which is in many cases produc- 
tive of inconvenience and injustice ; for remedy thereof be it enacted by 
the King's most excellent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Commons, in this present par- 
liament assembled, and by the authority of the same, that no claim 
which may be lawfully made at the common law, by custom, prescrip- 
tion, or grant, to any right of common or other profit or benefit to be 
taken and enjoyed from or upon any land of our Sovereign Lord the 
King, his heirs or successors, or any land being parcel of the Duchy of 
Lancaster or of the Duchy of Cornwall, or of any ecclesiastical or lay 
by showing the -nerson, or body corporate, except such matters and things as are herein 

coiDDioucprnPTi t" * ^ 

' Specially provided for, and except tithes, rent, and services, shall, where 
such right, profit, or benefit shall have heen actually taken and enjoyed 
by any person claiming right thereto without interruption for the full 
period of thirty years, be defeated or destroyed by showing only that 
such right, profit, or benefit was first taken or enjoyed at any time prior 
to such period of thirty years, but nevertheless such claim may be ' 



Claims to 
right of 
common and 
other profits 
d prendre, 
not to he de- 
feated after 
thirty years' 
enjoyment 
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defeated in any other way by wMch the same is now liable to be defeated j after sixty 
and when such right, profit, or benefit shall have been so taken and ^g^tt^'j°5giit 
enjoyed as aforesaid for the full period of sixty years, the right thereto *° ^ ^^^^h^^' 
shall be deemed absolute and indefeasible, unless it shall appear that consent or 
the same was taken and enjoyed by some consent or agreement expressly ^sreement, 
made or given for that piirpose by deed or writing. 

II. And be it further enacted, that no claim which may be lawfully In claims oi 
made at the common law, by custom, prescription, or grant, to any way or^other^*'*' 
or other easement, or to any watercourse, or the use of any water, easement tlie 
to be enjoyed or derived upon over or from any land or water of our twenty yeai-s 
said Lord the King, his heirs or successors, or being parcel of the Duchy yeai-s™ ^ 

of Lancaster or the Duchy of Cornwall, or being the property of any 
ecclesiastical or lay person, or body corporate, when such way or other 
matter as herein last before mentioned shall have been actually enjoyed 
by any person claiming right thereto without interruption for the full 
period of twenty years, shall be defeated or destroyed by showing 
only that such way or other matter was first enjoyed at any time 
prior to such period of twenty years, but nevertheless such claim may 
be defeated in any other way by which the same is now liable to be 
defeated ; and where such way or other matter as herein last before 
mentioned shall have been so enjoyed as aforesaid for the full period 
of forty years, the right thereto shall be deemed absolute and indefeasible, 
unless it shaR appear that the same was enjoyed by some consent 
or agreement expressly given or made for that purpose by deed or 
writing. 

III. And be it further enacted, that when the access and use of light claim to the 
to and for any dwelling-house, workshop, or other building shall have enfoyed'Fra-' 
been actually enjoyed therewith for the full period of twenty years with- 20 years inde- 
out interruption, the right thereto shall be deemed absolute and inde- shown to have 
feasible, any local usage or custom to the contrary notwithstanding, *'^®° ^^ consent. 
unless it shall appear that the same was enjoyed by some consent or 
agreement expressly made or given for that purpose by deed or writing. 

IV. And be it further enacted, that each of the respective periods of Before- 

years hereinbefore mentioned shall be deemed and taken to be the period ^riodstobe 

next before some suit or action wherein the claim or matter to which deemed those 

1 .1 -t 1111 1 11111 1- • next before 

such penod may relate shall have been or shall be brought into question, suits for claim 

and that no act or other matter shall be deemed to be an interruption, periods relate. 

within the meaning of this statute, unless the same shall have been or 

shall be submitted to or acquiesced in for one year after the party 

interrupted shall have had or shall have notice thereof, and of the 

person making or authorizing the same to be made. 
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8 & 9 VICT. Cap. 106. 
AN ACT to amend the Law of fieal Property. [4tli August, 1855.] 
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III. That a feoffment, made after the said first day of October, one 
thousand eight hundred and forty-five, other than a feoffment made 
under a custom by an infant, shall be void at law, unless evidenced by 
deed ; and that a partition, and an exchange, of any tenements or here- 
ditament.1, not being copyhold, and a lease, required by law to be in 
writing, of any tenements or hereditaments, and an assignment of a 
chattel interest, not being copyhold, in any tenements or hereditaments, 
and a surrender in writing of an interest in any tenements or heredita- 
ments, not being a cop3'hold interest, and not being an interest which 
might by law have been created without writing, made after the said first 
day of October, one thousand eight hundred and forty-five, shall also be 
void at law, unless made by deed : Provided always, that the said 
enactment so far as the same relates to a releaseor a surrender shall 
not extend to Ireland. 



When the 
reversion on 
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lo be deemed 
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IX. That when the reversion expectant on a lease, made either before 
or after the passing of this Act, of any tenements or hereditaments, of 
any tenure, shall, after the said first day of October, one thousand eight 
hundred and forty-five, be surrendered or merge, the estate which shall 
for the time being confer as against the tenant under the same lease the 
next vested right to the same tenements or hereditaments, shall, to the 
extent and for the purpose of preserving such incidents to, and obliga- 
tions on, the same reversion, as, but for the surrender or merger thereof, 
would have subsisted, be deemed the reversion expectant on the same 
lease. 



17 & 18 VICT. Cap. 31. 



AN ACT for the better Regulation of the Traffic on Railways and 
Canals. [10th July, 1854.] 
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VII. Every such company as aforesaid shall be liable for the loss of 
or for any injury done to any horses, cattle, or other animals, or to any 
articles, goods, or things, in- the receiving, forwarding, or delivering 
thereof, occasioned by the neglect or default of such company or its ser- 
vants, notwithstanding any notice, condition, or declaration made and 
given by such company contrary thereto, or in anywise limiting such 
liability ; every such notice, condition, or declaration being hereby 
declared to be null and void : Provided always, that nothing herein 



APPENDIX. , 315 

contained shall be construed to prevent the said companies from making 

such conditions with respect to the receiving, forwarding, and delivering 

of any of the said animals, articles, goods, or things, as shall be adjudged 

by the court or judge before whom any question relating thereto shall 

be tried to be just and reasonable : Provided always, that no greater tobe'J^bi?"* 

damages shall be recovered for the loss of or for any injury done to any beyond a 

of such animals, beyond the sums hereinafter mentioned ; (that is to amount in 

say,) for any horse, fifty pounds ; for any neat cattle, per head, fifteen gases! unless 

pounds for any sheep or pigs, per head, two pounds ; unless the person the value 

sending or delivering the same to such company shall, at the time of extrsf pa3™ent 

such delivery, have declared them to be respectively of higher value than made, 

as above mentioned ; in which case it shall be lawful for such conapany 

to demand and receive by way of compensation for the increased risk 

and care thereby occasioned, a reasonable per-centage upon the excess of 

the value so declared above the respective sums so limited as aforesaid, 

and which shall be paid in addition to the ordinary rate of charge ; and 

such per-centage or increased rate of charge shall be notified in the 

manner prescribed in the statute Eleventh George Fourth and First 

William Fourth, chapter sixty-eight, and shall be binding upon such 

company in the manner therein mentioned ; Provided also, that the Proof °t 

Tflilllfi to bfi 

proof of the value of such animals, articles, goods, and things, and the on the person 
amount of the injury done thereto, shall in aU cases lie. upon the person olSm^ation ' 
claiming compensation for such loss or injury : Provided also, that no No special 
special contract between such company and any other parties respecting be binding 
the receiving, forwarding, or delivering of any animals, articles,goods, or "°'«™ signed, 
things as aforesaid shaU be binding upon or aifect any such party imless 
the same be signed by him or by the person delivering such animals, CarriCTs Act, 
articles, goods, or things respectively for carriage: Provided also, that J'^jy-*'^°^g 
nothing herein contained shall alter or afi'ect the rights, privileges, or 
liabilities of any such company under the said Act of the Eleventh 
George Fourth and First William Fourth, chapter sixty-eight, with 
respect to articles of the descriptions mentioned in the said Act. 



19 & 20 VICT. Cap. 97. 



AN ACT to amend the Laws of England and Ireland affecting Trade 
and Commerce, [29th July, 1856.] 

III. No special promise to be made by any person after the passing of Consideration 
this Act to answer for the debt, default, or miscarriage of another person, n°eed not^am^ir 
being in writing, and signed by the party to be charged therewith or by writing, 
some other person by him thereunto lawfully authorized, shall be deemed 
invalid to support an action, suit, or other proceeding to charge the 
person by whom such promise shall have been made, by reason only that 
the consideration for such promise does not appear iu writing, or by 
noessary inference from a written document. 
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26 & 27 VICT. Cap. 41. 

AN ACT to amend the Law respecting tlie Liability of Innkeepers, and 
to prevent certain Frauds upon them. 

[13th July, 1863.] 

Whbebas it is expedient to amend the law concerning the liability of 
innkeepers in respect of the goods of their guests in manner hereinafter 
mentioned : Be it therefore enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present parliament assembled, and by 
the aiTthority of the same, as follows ; (that is to say). 

Innkeeper not I. No innkeeper shall, after the passing of this Act, be liable to make 
to be liable for , , j. i^ i ■ i i c ■ ■ ^ j 

loss, sc, beyond good to any guest or such innkeeper any loss ot or injury to goods or 

certaln'oMeaf property brought to his inn, not being a horse or other live animal, or 

any gear appertaining thereto, or any carriage, to a greater amount than 

the sum of thirty pounds, except in the following cases ; (that is to 

say,) 

(1.) Where such goods or propert}'' shall have been stolen, lost, or 
injured through the wilful act, default, or neglect of such inn- 
keeper or any servant in his employ : 

(2.) Where such goods or property shall have been deposited expressly 
for safe custody with such innkeper : 

Provided always, that in the case of such deposit it shall be lawfid for 
such innkeeper, if he think fit, to rec[uire as a coudition of his liability, 
that such goods or property shall be deposited in a box or other receptacle, 
fastened and sealed by the person depositing the same. 

Obligation to II. If any innkeeper shall refuse to receive for safe custody, as before 

orguests fo^** mentioned, any goods or property of his guest, or if any such guest 

safe custody. shall, through any default of such innkeeper, be unable to deposit such 

goods or property as aforesaid, such innkeeper shall not be entitled to 

the benefit of this Act in respect of such goods or property. 

Notice of law, III. Every innkeeper shall cause at least one copy of the first section 
conspicuously of this Act, printed in plain type, to be exhibited in a conspicuous part 
exhibited. gf the hall or entrance to his inn, and he shall be entitled to the benefit 

of this Act in respect of such goods or property only as shall be brought 

to his inn while such copy shall be so exhibited. 

Interpretation IV. The words and expressions hereinafter contained, which in their 
ordinary signification have a more confined or a different meaning, shall 



APPENDIX. 817 

in this Act, except where the nature of the provision or the context of 
the Act shall exclude such construction, be interpreted as follows ; that 
is to say, the word " inn " shall mean any hotel, inn, tavern, puhlic- 
house, or other place of refreshment, the keeper of which is now by law 
responsible for the goods and property of his guests ; and the word "inn- 
keeper " shall mean the keeper of any such place. 



28 & 29 VICT. Cap. 



AN ACT to amend the Law of Partnership. 

[5th July, 1865.] 

Whereas it is expedient to amend the law relating to partnership : Be 
it therefore enacted by the Queen's most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and temporal, and Commons, 
in this present parliament assembled, and by the authority of the same, 
as follows : 

I. The advance of money by way of loan to a person engaged or about The advance 

.J J i. 1 • i i • ... . , of money on 

to engage m any trade or undertakmg upon a contract m writmg with contract to 
such person that the lender shall receive a rate of interest varying with of'proflts^no™ 
the profits, or shall receive a share of the profits arising from carrying *° constitute 
on such trade or undertaking, shall not, of itself, constitute the lender a partner. 
partner with the person or the persons carrying on such trade or under- 
taking, or render him responsible as such. 

II. No contract for the remuneration of a servant or agent of anv "^^^ remimera- 

,. ,, i.i-i 1 ... '' *'on of agents, 

person engaged m any trade or undertaking by a share of the profits of &c., by share of 
such trade or undertaking shall, of itself, render such servant or agent make^them'" 
responsible as a partner therein, nor give him the rights of a partner. partners. 

III. No person being the widow or child of the deceased partner of a Certain 
trader, and receiving by way of annuity a portion of the profits made by to™"deemed* 
such trader in his business, shall, by reason only of such receipt, be Partners, 
deemed to be a partner of or to be subject to any liabilities incurred by 

such trader. 

IV. No person receiving by way of annuity or otherwise a portion of Receipt of 
the profits of any business, in consideration of the sale by him of the sideration°of ' 
goodwill of such business, shall, by reason only of such receipt, be no't "o* mataT^" 
deemed to be a partner of or be subject to the liabilities of the person ^^^ ^''"^'' " 



carrying on such business. 



partner. 
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In case of V. In the event of any such trader as aforesaid being adjudged a 

leTder'not to "" bankrupt, or taking the benefit of any Act for the relief of insolvent 
creditors!' "'^^'^ debtors, or entering into an arrangement to pay his creditors less than 
twenty shillings in the pound, or dying in insolvent circumstances, the 
lender of any such loan as aforesaid shall not be entitled to recover any 
portion of his principal, or of the profits or interest payable in respect 
of such loan, nor shall any such vendor of a goodwill as aforesaid be 
entitled to recover any such profits as aforesaid until the claims of the 
other creditors of the said trader for valuable consideration in money or 
money's worth have been satisfied. 

Interpretation VI. In the construction of this Act the word " person " shall include 
o person. ^ partnership firm, a joint stock company, and a corporation. 
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